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|. Introduction

This case arises fromplaintiffs’ rather unusual use of
an open-ended hone equity line of credit they obtained from
Keyst one Bank, N. A (“Keystone”).! Plaintiffs allege that over a
two and a half year period Keystone inproperly assessed interest
charges on the line of credit and refused tinely to respond to
their conplaints about this practice. They seek an abatenent of
t he charges and damages allegedly incurred as a result of the

practice. Plaintiffs assert clains for violation of the Real

11t appears that the only true defendant is Keystone Bank,
N. A., erroneously naned in the Conpl aint as Keystone Bank, Inc.
Frankford Bank was consolidated into Keystone in late 1995 and
does not exist as a distinct entity. It appears that Keystone
continued to operate sone branches and conduct sonme busi ness
under the Frankford nanme after the consolidation. It is
undi sputed, however, that it is Keystone which is responsible for
t he conduct conplained of in this case although it has never
noved to amend or correct the caption



Estate Settlenment Procedures Act (“RESPA’), 12 U.S.C. 88 2601 et
seq., breach of contract, negligence, gross negligence and fraud.

Def endant has filed counterclains for breach of
contract and m srepresentation. It seeks to recover interest
charges assessed against plaintiffs which they have refused to
pay.

The court has subject matter jurisdiction over the
RESPA cl ai m pursuant to 28 U . S.C. 8§ 1331 and suppl enent al
jurisdiction over the state law clains pursuant to 28 U. S. C
8§ 1367.

Presently before the court is Keystone's notion for
summary judgnent on each of plaintiffs’ clainms and on Keystone’'s
counterclaimfor breach of contract.

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent

as a matter of law” Fed. R Cv. P. 56(c). See also Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986); Arnold

Pontiac-GVC, Inc. v. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d

Cir. 1986). Only facts that nmay affect the outcone of a case are

“material.” See Anderson, 477 U S. at 248. All reasonable

i nferences fromthe record nmust be drawn in favor of the non-

movant. See id. at 256.



Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary
judgnment with speculation or by resting on the allegations in his
pl eadi ngs, but rather nust present conpetent evidence from which

a jury could reasonably find in his favor. See Anderson, 479

U S at 248; R dgewood Bd. of Educ. v. NE. for ME., 172 F. 3d

238, 252 (3d Cir. 1999); WIllians v. Borough of Wst Chester, 891

F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179,

184 (E.D. Pa. 1995).
I11. Facts

From the evidence of record as uncontroverted or
otherwi se viewed in the light nost favorable to plaintiffs, the
pertinent facts are as foll ow

On January 5, 1996, plaintiffs secured a $90, 000 hone
equity line of credit with Keystone.? The terns of the |oan
agreenent (the “Agreenent”) provided that the bank woul d use the
“average daily bal ance” nethod of cal culating the bal ance on
whi ch finance charges woul d be assessed. The Agreenent further

provi ded that cal culation of the average daily bal ance woul d be

2t appears that this was done at a branch still operated
under the Frankford nane.



based on the actual daily bal ances as foll ows:
To get the actual daily balance, the Lender takes
t he begi nni ng bal ance on the Account each day and adds
any new advances of credit or other charges posted to
the Account that day; then the Lender subtracts any
paynents or credits posted to the Account that day and,
i f applicable, any unpaid Finance Charges, unpaid
i nsurance prem uns, unpaid | ate charges and unpaid
annual fees. The result is the “actual daily bal ance”
for that day.
The Agreenent al so provides that:
The Fi nance Charge on each advance of credit on
the Account will begin to accrue fromthe day the
advance of credit is posted to the Account. The
Fi nance Charge continues until the outstanding
principal balance is paid in full. There is no tine
during which credit is extended wi thout the Borrower
i ncurring a Finance Charge.
A Truth in Lending Disclosure Statenent in the
Agr eenent describes the borrowers’ billing error rights using the
| anguage of the Truth in Lending Act (“TILA’) and referring to
the Fair Credit Billing Act, a sub-section of TILA. The
Agreenent provides that the | ender “nust acknow edge [the
borrowers’] letter [of inquiry] within 30 days, unless [the
| ender has] corrected the error by then,” and that the | ender
“must either correct the error or explain why [the | ender]
believe[s] the bill was correct.”?3
The Agreenent provides that the “Agreenent, including
Di sclosure Statenent, any Rider [t]hereto, the Mdrtgage, and the

Application Formrelated to [the] | oan contain the entire

3 The Agreenent explicitly provides that it “shall be
governed by the | aws of the Commonweal t h of Pennsyl vani a except
to the extent that such | aws have been pre-enpted or superseded
by federal |aw.”



agreenent between Lender and Borrower.”* At the time plaintiffs
conpl eted the application for the $90,000 line of credit, they
were provided with a Servicing Disclosure Statenent explaining
that the |l oan was covered by the provisions of RESPA and
descri bing the conplaint resolution process with specific
reference to Section 6 of RESPA, 12 U.S.C. § 2605. Plaintiffs
signed the disclosure formto acknow edge that they read the form
and understood its contents. Plaintiffs also received and signed
a Suppl enental Hone Equity Loan Di scl osure which described the
cl osi ng process and the consequences of failing to nmake paynents.
From January 1996 until Keystone revoked the |ine of
credit in Septenber 1998, M. Cortez routinely engaged in rather
unusual weekly transactions. On virtually each Friday, M.
Cortez woul d appear at a branch of Ml | on/PSFS Bank and request
that an advance in the full anount available on plaintiff’s line
of credit with Mellon be deposited into a noney market account at
Mellon. On the sane day, M. Cortez would go to a branch of
Keyst one and request an advance on the Keystone line of credit to
be transferred into a noney market account which plaintiffs also

mai nt ai ned with Keystone. Later that day, M. Cortez would

“ At the tinme plaintiffs signed the Agreenent, they attended
a formal settlenment at which they signed an open-end nortgage on
their principal dwelling to secure future advances on the |ine of
credit covered by the Agreenent. |t appears that another |ine of
credit maintained by plaintiffs at Mellon/PSFS Bank was secured
by a prior nortgage on their hone.
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return to Mellon and present a check drawn on the Keystone noney
mar ket account in the same anount as the advance on the Mell on
line of credit. M. Cortez would then go back to Keystone and
present a check drawn on the Mellon noney nmarket account in
paynment of the advance on the Keystone line of credit.

Keystone i medi ately credited the checks presented by
M. Cortez in paynent of the anobunts drawn that day on the |ine
of credit, even though the checks would not clear until sonetine
the foll owi ng week. Keystone al so recogni zed the advances on the
line of credit on the sane day they were requested and thus nade
the funds transferred fromthe line of credit avail able for
i mredi ate use in plaintiffs’ noney market account. The intended
result was that the advances on plaintiffs’ line of credit would
be paid in full alnost sinultaneously with M. Cortez’s
w t hdrawal s while the checks drawn on plaintiffs’ noney narket
accounts woul d not be accessed for satisfaction until early the
follow ng week. It also appears that the bank had the benefit of
the use of the funds in plaintiffs’ noney market account each
weekend.

Keyst one assessed interest charges on plaintiffs’ |ine
of credit for each of these transactions under the average and
actual daily balance standard. Instead of first recognizing the
advances and then crediting plaintiffs’ |oan account with the

paynents drawn on their Mellon account, Keystone's automated



system first added interest charges to the | oan account, then
posted plaintiffs’ paynent to the account and then acknow edged
t he advance on the line of credit.®

Because plaintiffs’ paynent was credited first,
Keystone’ s autonated system recogni zed a surplus in their |oan
account and suspended the paynent. Keystone then refunded
plaintiffs’ “prepaynent” by mail prior to recognizing the |oan
advance taken earlier that day. As a result, plaintiffs incurred
interest charges until they received the overpaynent and applied
the refund check to their outstanding balance. It appears that
at sone point Keystone elimnated this refund practice and sinply
hel d prepaynents until the bank’s suspense accounts were
reconciled with outstanding line of credit bal ances the foll ow ng
busi ness day or |ater.

Plaintiffs previously maintained a $50, 000 honme equity
line of credit at Frankford Bank, Keystone's predecessor, from
1992 through 1995. M. Cortez conducted weekly transactions with
that line of credit simlar to those at issue in this case,

except that paynents were made directly fromthe respective |ines

°The testinony of Beth Brown, a Keystone processing clerk,
that during the period in which plaintiffs maintained the |ine of
credit with Keystone the automated conputer system coul d not
process account activity in any other order is uncontroverted.
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of credit rather than through other deposit accounts.?®

Frankford assessed interest charges on the account
under the average and actual daily bal ance standard. |nstead of
first recogni zing the advances and then crediting plaintiffs’
| oan account with the paynent drawn on their Ml |l on account,
however, Frankford's automated system posted plaintiffs’ paynent
to the account and subsequently acknow edged the advance on the
line of credit.” Because plaintiffs’ paynent was credited first,
Frankford recogni zed a surplus in plaintiffs’ |oan account. That
prepaynent was suspended by Frankford s automated system The
foll ow ng day, the account woul d indicate an outstandi ng bal ance.
Wthin the next several business days, a | oan operator would

apply the suspended paynent, which showed on the account as

6 M. Cortez suggested in his deposition that the
transactions using the Frankford line of credit were different
as they were not sane-day transactions. M. Cortez stated that
he woul d draw on one line of credit, then two days |ater pay that
bal ance with a draw on the other bank’s line of credit. He
clainms that sonehow this cycle of transactions was desi gned
eventually to pay off the debt on the original line of credit.
M. Cortez stated that Frankford assessed inproper interest
charges when it failed to recognize a Friday draw on its |ine of
credit in paynent to Mellon before crediting an earlier paynent
to Frankford. The parties do not address this type of
transaction in their briefs, and the record ot herw se suggests
that at | east a substantial portion of plaintiffs’ Frankford
transacti ons were sanme-day transactions simlar to those here at
i ssue.

" Throughout much of 1995, the advance taken on the |ine of
credit, which appears on the account |edgers as a “speci al
check,” was not acknow edged until the business day follow ng the
date of the actual transaction.



“refund due,” to the outstanding balance on the line of credit.
In the interim Frankford would assess interest charges on the
out st andi ng bal ance.

Upon receiving nonthly notice of these charges, M.
Cortez would contact Joy Ditre, a Frankford | oan operations
supervi sor, to assert that the charges were erroneous. M. Ditre
routinely responded by reversing the interest charges.

In late 1995, when Frankford consolidated wth
Keystone, the | oan operations of the banks were centralized and
Ms. Ditre’s position was elimnated. Sonmeone in bank managenent
then instructed plaintiffs’ branch to stop reversing the interest
char ges.

Keystone’ s Manager of Special Assets, Gary Col den, was
assigned to investigate plaintiffs’ line of credit activity. M.
ol den concl uded that plaintiffs’ conduct constituted a
mani pul ation of the line of credit as a neans of obtaining
interest-free loans, but that the activity did not appear to be
the sort of contractual default which would nerit closing the
account. Because plaintiffs did not nmaintain a deposit account
at the tinme, no investigation of possible check kiting was
undertaken. M. Col den proposed that Keystone institute a bank-
wi de policy of refunding by check any line of credit prepaynents

greater than some determ ned anount rather than applying such



paynents as a credit to the account.® Such a policy, he
reasoned, would elimnate the instant access to funds which nmakes
such activity potentially profitable.

Keystone i npl enented M. Gol den’s proposed refund
policy and plaintiffs objected to Keystone’'s ensui ng refusal
thereafter to reverse outstanding interest charges.

Neverthel ess, M. Cortez continued his weekly sane-day
transactions and plaintiffs subsequently obtained the $90, 000
line of credit after agreeing to pay the $165.16 in disputed
interest charges on the old line of credit. Plaintiffs
understood at the tinme Keystone’'s position regarding interest
charges, but M. Cortez expected that Keystone would soon return
to the previous practice of reversing interest charges or acquire
a conputer system which would cal cul ate interest charges
according to his understanding of the terns of the Agreenent.

Once Keystone ceased the reversal of interest charges,
M. Cortez comenced a series of conplaints. Between January
1996 and the sunmmer of 1998, M. Cortez conpl ai ned about the
interest charges in at least nine different letters. 1In at |east
three such letters which predate his receipt of any response, M.
Cortez expressly referenced the borrower inquiry provision of

RESPA in | anguage mrroring that in the disclosure statenment

8 M. Gol den suggested the threshold anmount shoul d be $500,
but it is unclear what anount the bank adopted.
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provi ded by the bank at the tinme of the January 5, 1996
settlement. M. Cortez also registered several conplaints by
t el ephone and in personal visits.

In late 1995, M. Cortez conplained to an enpl oyee at
t he Havertown branch about Keystone’s assessnent of interest
charges. He then tel ephoned a nunber of Keystone enpl oyees at
the bank’s main offices, including Gary ol den.

On January 5, 1996, the day plaintiffs opened the new
expanded line of credit, M. Cortez hand-delivered a letter to
Pet er Bendi stes, the bank branch manager, in which he disputed
the interests charges and stated “1 hope we can work sonet hi ng
out to our nutual satisfaction.”

On February 9, 1996, M. Cortez sent a letter to
Mar gar et Lei nkuhl er, then Keystone' s senior relationship market
banker and | ater Vice President and Chief Adm nistrative Oficer,
di sputing the interest charges and asserting that pursuant to
RESPA, Keystone should have responded to his January 5, 1996
letter within twenty days. M. Leinkuhler forwarded M. Cortez’s
correspondence to Al an Corson, the executive who had repl aced
Gary CGol den as the designated contact for M. Cortez.

On March 16, 1996, M. Cortez sent letters to Janes
Kauf f man and to Consuner Affairs of the Conptroller of the
Currency. 1In each he disputed the interest charges assessed both
on his Keystone account and on the $50,000 |line of credit

previ ously mai ntai ned at Frankford.

11



On March 19, 1996, M. Corson submtted a “Credit
Menor andun? to Robert Allen, Keystone's Vice President and
Regi onal Manager for Commercial Lending, regarding plaintiffs’
account activity and the bank’s handling of the advances and
paynments. M. Corson referenced M. Cortez’ s letter of March
16t h and suggested that staff involved with the account neet with
Keyst one nanagenent and | egal staff to contenplate how best to
address the situation. M. Corson expressly stated that “[t]he
current issue is a RESPA one.”

On June 19, 1996, a Consuner Affairs Specialist wth
the Conptroller of the Currency sent a letter addressed to
Frankford Bank, asking that soneone respond to M. Cortez’s
inquiries and send a copy of the response to the Conptroller by
July 16, 1996. On July 15, 1996, M. Allen responded by letter
to M. Cortez’s inquiries. M. Allen referred to the “[t]here is
no tinme” language in the Agreenent and expl ai ned that the
interest charges applied to the account were accurate and in
conpliance with the Agreenent. M. Allen also commented on the
unusual nature of the account activity and suggested a personal
meeting to determ ne how best to accommopdate plaintiffs needs.

M. Cortez then net wth M. Allen. M. Cortez
suggested that the assessnent of interest charges was likely the
result of a conputer error. No acceptabl e understandi ng was
reached. M. Allen told M. Cortez, “lI guess we agree to

di sagree” and suggested that plaintiffs take their business to

12



anot her bank. Plaintiffs did not. They maintained their account
at Keystone, M. Cortez continued his weekly transactions and
continued witing letters to Keystone conpl ai ni ng about the

i nterest charges and requesting witten responses to each within
twenty days.

Keystone rel ated the outstanding charges to credit
reporting agencies. M. Cortez testified that as a result,
plaintiffs were denied two credit cards, an increased credit
[imt on a third card and an unsecured line of credit from
anot her bank.

I n Septenber 1998, two checks witten by M. Cortez on
an account at United Savings Bank as paynent on the |ine of
credit were returned to Keystone Bank marked “refer to naker.”
By the tine the first check was returned to Keystone, plaintiffs
had taken two nore advances on the line of credit which caused
the account to be overdrawn three tinmes the amount for which it
had been approved and secured. Keystone ultinmately determ ned
that there were sufficient funds to cover the two returned
checks. Keystone neverthel ess feared that the bank was exposed
to financial risk in light of the unusual nature of plaintiffs'
transactions and their refusal to pay interest.

On Septenber 23, 1998, Keystone inforned plaintiffs’
that it believed their account activity and refusal to pay
i nterest charges constituted a breach of the Agreement which
justified Keystone in closing plaintiffs’ account. The
out st andi ng bal ance of assessed interest charges is approxi mately

$8, 700.

13



V. Discussion

A BREACH OF CONTRACT

In count | of their Conplaint, plaintiffs claimthat
Keyst one Bank “breached the hone equity line of credit agreenent
by inproperly assessing interest charges in violation of the
terms of the contract.” Keystone Bank argues that the interest
charges were assessed according to the express | anguage of the
Agreenent and were proper.

The objective in the interpretation of any contract is
the determ nation of the intention of the parties to the

agreenent. See Duquesne Light Co. v. Westinghouse Elec. Corp.

66 F.3d 604, 613 (3d G r. 1995); Hutchison v. Sunbeam Coal Corp.

519 A 2d 385, 389-90 (Pa. 1986). Under Pennsylvania |aw, that
intention is ascertained fromthe docunent itself when its terns

are clear and unanbi guous. See Allegheny Int’l, Inc. v.

Al | egheny Ludlum Steel Corp., 40 F.3d 1416, 1424 (3d G r. 1994);

Hut chi son, 519 A 2d at 390. The determ nation of intention from
an unanbi guous witing is a question of law for the court. See

Mellon Bank, N.A. v. Aetna Bus. Credit, Inc., 619 F.2d 1001, 1011

n.10 (3d Gr. 1980).
Where there exists an anbiguity in the express |anguage
of the agreenent, the intention of the parties may be determ ned

fromextrinsic evidence. See Resolution Trust Corp. v. Urban

Redevel opment Auth., 638 A 2d 972, 975 (Pa. 1994); Hutchison, 519

A.2d at 390. An anbiguous witing is subject to interpretation

by the fact finder. See Resolution Trust Corp., 638 A 2d at 975;

Hut chi son, 519 A. 2d at 390.
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A court nust thus first determne as a matter of |aw
whet her the witten contract terns are clear or anbi guous. See

Mel | on Bank, 619 F.2d at 1011. “A contract is anbiguous if it is

reasonably susceptible of different constructions and capabl e of

bei ng understood in nore than one sense.” Allegheny Int'l, 40

F.3d at 1424 (quoting Hutchison, 519 A 2d at 390 (citations
omtted)). In nmaking this determ nation, the court considers the
contract as a whole and the context in which it was made. See

Hul lett v. Towers, Perrin, Forster & Crosby, Inc., 38 F.3d 107,

111 (3d Gr. 1997). The court considers “the words of the
contract, the alternative neani ng suggested by counsel, and the
nature of the objective evidence to be offered in support of that

meaning.” 1d. (quoting Mellon Bank, 619 F.2d at 1011). The

| anguage itself is paranmount. The court considers the proffered
evidence to “determne if there is objective indicia that, from

the linquistic reference point of the parties, the terns of the

contract are susceptible of differing neanings.” 1d. (enphasis
added) .

The credit agreenent between the parties clearly states
that interest will be charged based on an average and actual
daily bal ance standard. It explains that the actual daily
bal ance is determ ned by first adding any new advances of credit
or other charges posted to the account to the begi nning bal ance
on the account each day and subtracting, anong other anounts, any
paynents or credits posted to the account that day. The

Agreenment further states that “[t]here is no time during which

15



credit is extended without the Borrower incurring a Finance
Charge.”

Plaintiffs contend that the “[t]here is no tine”
| anguage was intended to nmake clear that unlike credit cards or
sone unsecured lines of credit, there was no grace period between
access of the credit line and accrual of interest. Keystone
counters that the “[t]here is no tine” |anguage shows an
intention to apply a m ninmum of one day’s interest on any credit
i ne advance even when the account is paid in full on the sane
day as the funds are accessed.

It appears that neither interpretation is unreasonabl e.
The Agreenent is patently unclear regardi ng what interest charge
woul d be applied in the situation at issue, i.e., when the
borrower takes and repays an advance on the sane day, causing the
actual daily balance to be zero if calculated pursuant to the
preci se | anguage in the Agreenent. G ven this anbiguity, the
prior course of dealing between the parties is pertinent.

Plaintiffs' prior line of credit with Keystone’'s
predecessor was handled in a manner consistent with their reading
of the Agreenent. Over a substantial period of tine, a |oan
operations supervisor regularly reversed interest charges
assessed against plaintiffs’ line of credit account. One could
find fromthe record that plaintiffs believed the assessnent of
interest was a conputer driven error and would be rectified by a
return to the manual reversal of interest charges. It also

appears fromthe record that Keystone's automated systemin fact

16



processed paynents and advances in an order that does not conport
w th express | anguage of the Agreenent.

Keystone contends that once it stopped the practice of
reversing charges and required paynent of the outstanding
assessed interest as a condition of opening a new expanded |ine
of credit, plaintiffs were aware of the bank’s interpretation of
the pertinent contract terns. Keystone contends that its
interpretation of the “[t]here is no tinme” | anguage shoul d be
gi ven effect because plaintiffs knew this was the neaning in fact

given by Keystone to the term Keystone relies on Enor, Inc. v.

Cyprus Mnes Corp., 467 F.2d 770 (3d G r. 1972) and Sun Co. V.

Pennsyl vani a Turnpi ke Commin, 708 A.2d 875 (Pa. Cn th. 1998).

Crucial to the decisions in those cases, however, was the absence
of any protest or other expression of disagreenent by the party
to be bound regarding the other party's understandi ng of the
agreenent. See Enor, 467 F.2d at 776; Sun Co., 708 A 2d at 880.
One could reasonably attribute to each party in this
case the know edge of the other’s interpretation of the pertinent
contractual |anguage. Plaintiffs aver they paid the outstandi ng
$165 in disputed interest charges only because it was a nom nal
amount to secure an additional $40,000 of credit and not because
they acceded to the bank’s interpretation of the “[t]here is no
time” language. M. Cortez persisted in his disagreenment with
Keystone's view regarding interest charges. On the sane day the
agreenent was nade, M. Cortez hand delivered a letter to the

bank protesting the assessnment of any interest on same-day
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transactions. |ndeed, where each party knows or has reason to
know that the other attaches a materially different neaning to a
contract term there may be no nutual assent and no contract at

all . See Local Mdtion, Inc. v. N escher, 105 F.3d 1278, 1280

(9th Gr. 1997); Centron DPL Co. v. Tilden Fin. Corp., 965 F.2d

673, 675 (8th Cr. 1992); Moni v. Bessener Cenent Co., 1986 W

13814, *7 (WD. Pa. Oct. 10, 1986); Restatenent (Second) of
Contracts 8§ 20(1).°

Keystone has not established that it is entitled to
judgnent as a matter of law on plaintiffs’ breach of contract
claim For the sane reasons, Keystone has not denonstrated that
it is entitled to summary judgnent on its breach of contract
counterclaimwhich is prem sed on plaintiffs’ obligation to pay
t he di sputed finance charges.
B. NEGLI GENCE, GROSS NEGLI GENCE AND RECKLESSNESS

In Count |1 of their Conplaint, plaintiffs allege that
Keystone “negligently” assessed the disputed interest charges in
breach of a “fiduciary duty.” In Count Ill, plaintiffs allege
t hat Keystone assessed the interest charges “recklessly” and
“Wth gross negligence.”

Keystone argues that the “gist of the action” and

econom c | oss doctrines preclude plaintiffs fromrecovering in

°ln the circunstances, it would have been rather easy and
prudent for Keystone to have conditioned the extension of credit
on an express, witten acceptance by plaintiffs of the bank’s
preferred interpretation or application of the disputed | anguage.
It did not do so, and there is no conpetent evidence of record
that plaintiffs ever expressly assented to the bank’s
interpretation of that |anguage.
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tort for any inproper assessnent of interest charges arising from
the contractual agreenent between the parties.

The “gi st of the action” doctrine bars clains for
all egedly tortious conduct where the gist of the conduct alleged

sounds in contract rather than tort. See Quorum Health

Resources, Inc. v. Carbon-Schuylkill Community Hosp., Inc., 49 F

Supp. 2d 430, 432 (E.D. Pa. 1999); Sunquest Info. Sys., Inc. v.

Dean Wtter Reynolds, Inc., 40 F. Supp. 2d 644, 651 (WD. Pa.

1999); Factory Market, Inc. v. Schuller Int'l Inc., 987 F. Supp.

387, 392-94 (E.D. Pa. 1997); Redevel opnent Auth. of Canbria v.

Int’l Insurance Co., 685 A 2d 581, 590 (Pa. Super. 1996); Phico

Ins. Co. v. Presbyterian Med. Servs. Corp., 663 A 2d 753, 757

(Pa. Super. 1995). A dispute which is essentially contractual in
nature cannot be resolved under tort |aw nerely because a
plaintiff alleges that the breach of a contract was the result of
negl i gence, gross negligence or even wanton and w | ful behavior.

See Sunquest, 40 F. Supp. 2d at 651; Phico, 663 A 2d at 757. The

only exception to this rule is where the contract is collatera

to primarily tortious conduct. See Quorum Health Resources, 49

F. Supp. 2d at 432; Sunquest, 40 F. Supp. 2d at 651.

Plaintiffs’ negligence and reckl essness clains arise
directly fromthe precise conduct they claimeconstitutes a breach
of the express |anguage of the credit agreenent and on which they
base their breach of contract claim The contract claimhere
clearly is not collateral. Plaintiffs’ allegations of w ongful

assessment of interest charges sound in contract and not tort.
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Keystone’'s duties to plaintiffs arose solely fromthe parties’
agr eement .
The econom ¢ | oss doctrine precludes recovery of

economc losses intort by a plaintiff whose entitlenent to such

recovery “flows only froma contract.” Duquesne Light Co., 66

F.3d at 618; Factory Market, 987 F. Supp. at 395. The doctrine

recogni zes that tort law “is not intended to conpensate parties
for losses suffered as a result of a breach of duties assuned

only by agreenent.” [d. at 395-96 (quoting Palco Linings, lnc.

v. Pavex, Inc., 755 F. Supp. 1269, 1271 (MD. Pa. 1990). To

determ ne whet her the econom c | oss doctrine precludes recovery,
the court nust consider whether the danages plaintiffs seek to
recover “were in the contenplation of the parties at the
origination of the agreenent.” |d. at 396 (quoting Auger V.

Stouffer Corp., 1993 W. 364622, *3 (E.D. Pa. Aug. 31, 1993)).

Plaintiffs essentially seek an abatenent or restitution to which
they claimentitlenment pursuant to express terns of a contractual
agr eenent .

I nsofar as plaintiffs suggest that Keystone breached a
fiduciary duty owed to them beyond any contractual obligation,
the short answer is that the bank had no such duty.

A fiduciary duty arises froma special relationship of
trust and confidence in which there is “confidence reposed by one
side [and] dom nation and influence exercised by the other.”

Antinoph v. Laverell Reynolds Sec., Inc., 703 F. Supp. 1185, 1188
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(E.D. Pa. 1989) (citation omtted). See also Tyler v. ONeill,

994 F. Supp. 603, 611 (E.D. Pa. 1998), aff’'d, 189 F.3d 465 (3d

Cr. 1999), cert. denied, 120 S. C. 981 (2000). Pennsylvania

law follows the “well recogni zed principle that a lender is not a
fiduciary of the borrower” unless the | ender gains “substanti al

control” over the borrower’s business affairs. Smth v. Berg,

2000 W 365949, *5 (E.D. Pa. April 10, 2000). See also GE

Capital Mrtgage Servs., Inc. v. Pinnacle Mrtgage, 897 F. Supp.

854, 862 (E.D. Pa. 1995). There is no evidence what soever t hat
Keyst one gai ned such control over plaintiffs’ affairs or that the
parties had other than a conventional borrower and | ender
relati onship.

Plaintiffs” negligence, gross negligence and
reckl essness clainms cannot w thstand summary judgnent under the
gi st of the action or econom c | oss doctrines.
C FRAUD

In Count V, plaintiffs assert a common |aw fraud claim
Plaintiffs do not allege that they were induced by any fraudul ent
m srepresentati on not enbodied by the terns of the contract
itself or that they were msled into believing that a termwould
be i ncluded which was excl uded upon execution of the agreenent.

See Dayhoff, Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1300 (3d Cr.

1996) (discussing fraud in the inducenent and fraud in the
execution). Plaintiffs allege only that Keystone “induced”
plaintiffs to conduct business with defendant “via the

representations nmade in the aforesaid contract” itself and that
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def endants assessnent of interest charges was “fraudul ent.”

Even accepting the recharacterization of this claimin
plaintiffs’ brief that Keystone entered into the contract with
“no intention” of abiding by its terns and assum ng that the
claimis not precluded by the gist of the action or econom c | oss
doctrines, plaintiffs have failed to sustain a fraud claim?®

To sustain a common |law fraud claim plaintiffs nust
prove that defendant nmade a m srepresentation with know edge of
its falsity or reckless disregard for its truth or falsity and
wth the intent of msleading plaintiffs torely on it; that
plaintiffs justifiably relied on such m srepresentation; and,

that plaintiffs were danaged as a proximte result. See G bbs v.

Ernst, 647 A 2d 882, 889 (Pa. 1994); Mser v. DeSetta, 589 A 2d

679, 682 (Pa. 1991). Each el enent nust be proven by clear and

convi nci ng evidence. See Wttekanp v. Gulf & Western, Inc., 991

F.2d 1127, 1142 (3d Cir.), cert. denied, 510 U S. 927 (1993);

Sewak v. lLockhart, 699 A 2d 755, 759 (Pa. Super. 1997).

Under Pennsyl vania |law, a broken prom se to do or

10See Peerless Wall & Wndow Coverings, Inc. v. Synchronics,
Inc., 2000 W. 233199, *14 (WD. Pa. Feb. 25, 2000) (econom c | oss
doctrine inapplicable to tort claimbased on intentionally false
representation); North Am Roofing & Sheet Metal Co. v. Building
& Constr. Trades Council, 2000 W. 230214, *7 (E.D. Pa. Feb. 29,
2000); Sunquest, 40 F. Supp. 2d at 658; Auger, 1993 W 364622, at
*5; Palco Linings, 755 F. Supp. at 1274. But see Coram
Heal thcare Corp. v. Aetna U S. Healthcare, Inc., 2000 W 230347,
*1 (E.D. Pa. Feb.23, 2000) (suggesting gist of the action
doctrine would preclude fraud clai mbut relying on absence of
evi dence of fraud to grant summary judgnent); Sneberger v. BTI
Anericas, Inc., 1998 W. 826992, *7-8 (E.D. Pa. Nov. 30, 1998)
(appl yi ng economic | oss doctrine to intentional m srepresentation
clainm; Sun Co. v. Badger Design & Constructors, Inc., 939 F.
Supp. 365, 371 (E.D. Pa. 1996) (sane).
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refrain fromdoing something in the future does not constitute a

fraud. See Mellon Bank Corp. v. First Union Real Estate, 951

F.2d 1399, 1409 (3d GCr. 1991). A statenent of present intention
which is fal se when uttered may, however, constitute a fraudul ent

m srepresentation of fact. See Coram Healthcare, 2000 W. 230347,

at *1; Killian v. MColloch, 850 F. Supp. 1239, 1255 (E.D. Pa.

1994) .

One cannot reasonably find by clear and convincing
evi dence fromthe conpetent evidence of record that Keystone
intended at the tinme of execution not to performunder the credit
agreenent as defendant genuinely interpreted it.
D. RESPA

In count IV of their Conplaint, plaintiffs allege that
Keystone violated billing error provisions of RESPA by failing to
respond tinely to plaintiffs’ witten requests to renedy the
al l egedly inproper assessnent of interest charges. Keystone
asserts that RESPA is inapplicable to the hone equity Iine of
credit which is governed instead by the Truth in Lending Act, 15
U S.C. 8§ 1601 et seq.

The principal purpose of RESPA is to protect hone
buyers from material nondi sclosures in settlenent statenents and

abusive practices in the settlenent process. See Rawl ings v.

Dovennuehl e Mortgage, Inc., 64 F. Supp. 2d 1156, 1165-66 (M D.

Ala. 1999); Bieber v. Sovereign Bank, 1996 W. 278813, *5 (E.D

Pa. May 23, 1996). By its termnms, however, RESPA applies not only

to the actual settlenment process but also to the “servicing” of

23



any “federally related nortgage loan.” 12 U S.C. § 2602(1).
Under RESPA, the servicer of a “federally related nortgage |oan,”
whi ch includes a | oan secured by a “subordinate lien,” is
required to provide a witten response within twenty days of
receiving a “qualified witten request” for information about the
servicing of such a |oan unless the action requested is taken
within that period. See 12 U S.C. § 2605(e)(1).%

RESPA al so requires the servicer to take corrective
action within sixty days of receiving the request or to conduct

an i nvestigation and provide the borrower with a witten

UA federally-rel ated nortgage | oan “includes any | oan
(other than tenporary financing such as a construction | oan)
whi ch- -

is secured by a first or subordinate lien on
residential real property (including individual units

of condom ni uns and cooperatives) designed principally

for the occupancy of fromone to four famlies,

i ncludi ng any such secured | oan, the proceeds of which

are used to prepay or pay off an existing |oan secured

by the sane property.

12 U.S.C. 8§ 2602(1) (enphasis added).

A qualified witten request is “witten correspondence,
ot her than notice on a paynent coupon or other paynent nedi um
supplied by the servicer, that-—

(i) includes, or otherw se enables the servicer to
identify, the nane and account of the borrower; and

(ii1) includes a statenent of the reasons for the
belief of the borrower, to the extent applicable, that
the account is in error or provides sufficient detai

to the servicer regarding other information sought by

t he borrower.

12 U.S.C. § 2605(e)(1)(B)

The term “servicing” neans “receiving any schedul ed
periodi c paynents froma borrower pursuant to the terns of any
| oan” and “nmaki ng the paynents of principal and interest and such
ot her paynments with respect to the anobunts received fromthe
borrower as may be required pursuant to the terns of the |oan.”
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expl anation of the reasons for the action and the nane and

t el ephone nunber of an enpl oyee of the servicer to whomthe
borrower can direct any further inquiry on the matter. See 12
US C 8 2605(e)(2). RESPA forbids a servicer from providing
i nformati on regardi ng any overdue paynent to any consuner
reporting agency during the sixty day period. See 12 U S. C

§ 2605(e)(3).

RESPA explicitly provides for individual causes of
action and allows for actual danmages, as well as statutory
damages upon a showi ng of a pattern or practice of nonconpliance
wth the duty to respond to borrower inquiries. See 12 U S. C

§ 2605(f). 2

2The term “pattern or practice” in a federal statute is not
atermof art but rather is defined according to the usual
meani ng of the words. See Sperling v. Hoffman-lLaRoch, Inc., 924
F. Supp. 1346, 1357 (D.N.J. 1996) (discussing use of termin the
ADEA). The term suggests a standard or routine way of operating.
See Newton v. United Cos. Fin. Corp., 24 F. Supp. 2d 444, 456
(E.D. Pa. 1998) (termas used in TILA refers to “w de-rangi ng and
institutionalized practices”). See also First Nat’'|l Bank v.
Ofice of Conmp’r O Currency, 956 F. 2d 1456, 1461-62n (8th Cr.
1992) (failure to make interest rate disclosure required by TILA
to 691 borrowers over two years constitutes pattern or practice).

A failure to provide subsequent responses to each of a
series of repetitive inquiries forma borrower also does not
constitute a pattern or practice. Under TILA, a creditor need
not respond to subsequent billing error notices which sinply
reassert an error “substantially the same” as that contained in a
previous qualified witten request to which the creditor has
appropriately responded. See 15 U.S.C. § 1666(a); 12 C F.R
8§ 226.13(h). Although there is no express parallel provision
regardi ng RESPA, the prem se is so basic and sound that it nust
be presunmed to apply to borrower inquiries under that statute as
well. It is extrenely unlikely that Congress intended to subject
any lender to an endless cycle of liability for declining to
respond seriatimto successive letters nerely restating the sane
di sagr eenent.
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The inquiries sent by M. Cortez to Keystone Bank
involved a line of credit secured by a “subordinate” lien on
plaintiffs’ dwelling and thus involved a “federally rel ated
nortgage loan.” At |least sone of those inquiries clearly
identified the borrower and account nunber and included a
statenent of the reasons why plaintiffs believed Keystone had
erroneously applied their paynents and assessed interest charges
on the account. Such inquiries are “qualified witten
request[s].” Those inquiries involve the “servicing” of the |oan
as they relate to the manner in which Keystone applied paynents
of principal and interest received fromplaintiffs.

Keystone correctly notes that HUD Regul ati on X exenpts
home equity lines of credit from RESPA coverage in certain
situations. See 24 C F.R 8 3500.6(a)(2) (exenpting refinancing
| oans, closed-end | oans secured by subordinate |iens, reverse
nort gages and non- purchase noney | oans from requirenent that
| ender provide special information booklet); 8 3500.7(f)
(exenpting open-end hone equity lines of credit covered by TILA
and Regulation Z fromgood faith estinmate of settlenent costs
requirenent); 8 3500.8(a) (exenpting open-end hone equity |ines
of credit covered by TILA and Regulation Z fromuse of HUD
settlenent statenent).

Unlike the statute, the borrower inquiry provision of
Regul ation X applies only to certain federally rel ated nortgage
| oans secured by a first lien, which by definition excludes from

its coverage “subordinate lien | oans or open-end |lines of credit
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(honme equity plans) covered by the Truth in Lending Act and
Regul ation Z, including open-end lines of credit secured by a
first lien.” 24 CF.R 8 3500.21(a), (e).

TI LA applies to open-end hone equity lines of credit.
See 15 U.S.C. 88 1637a & 1647. The Fair Credit Billing Act, 15
US C 8§ 1666 et seq. (“FCBA’), a sub-section of TILA, applies

whenever a creditor provides an obligor with “a statenent of the

obligor’s account in connection with an extension of credit.” 15
US C 8§ 1666(a). If the obligor believes that the statenent
contains a billing error which he wishes to contest, he nust send

to the creditor witten notice of the amount of the error and the
reasons he believes there is an error. See id. The FCBA i nposes
on the creditor a procedure to follow in response to notice of a
billing error, including witten acknow edgnent that the notice
has been received. See id. 8§ 1666(a)(3)(A).

The | anguage in Regul ati on X which exenpts from
coverage under RESPA hone equity lines of credit covered by TILA
and Regul ation Z, however, directly conflicts with the | anguage
i n RESPA which expressly extends a lender’s duties to borrower
inquiries regarding the “servicing” of any “federally rel ated
nortgage loan.” 12 U . S.C. 8 2605(e)(1)(A). Insofar as an agency
regul ation conflicts with the statute under which it was

pronul gated, the regulation is ineffective. See LaVvallee

Northside Cvic Ass’'n v. Virgin |Islands Coastal Zone Managenent

Commin, 866 F.2d 616, 623 (3d G r. 1989). The |anguage in the

borrower inquiry provision of RESPA clearly and unconditionally
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states that the provision applies to any “federally rel ated
nmor t gage | oan” whi ch RESPA unanbi guously defines. ®®

That TILA may apply to aspects of plaintiffs’ Iine of
credit does not preclude application of RESPA. Both statutes are
remedial in nature and both inpose certain duties to respond to

borrower conplaints and other inquiries. See Ranadan v. Chase

Manhattan Corp., 156 F.3d 499, 502 (3d Gr. 1998) (TILAis

remedi al statute); Rawings v. Dovenmuehle Mrtgage, Inc., 64 F.

Supp. 2d 1156, 1165-66 (M D. Ala. 1999) (hol di ng RESPA to be

3 Plaintiffs argue that there is no conflict between the
statute and the regul ation because it is plausible to read
8 3500.21(e) as applying only in the context of nortgage
servicing transfers. The court can |ocate no support in the
| egi slative history or case |law to support such a reading. The
statutory and regul atory provisions do not thensel ves support
such a reading. The statute, |ike Regulation X, sets forth
| ender responsibilities regarding borrower inquiries in a
provi sion that otherw se addresses the duties of transferor and
transferee servicers. Regulation X actually suggests that the
borrower inquiry portion of the provisionis not Iimted to
inquiries involving the transfer of | oan servicing. See 24
C.F.R 8 3500.21(e)(2)(ii) (“Awitten request does not
constitute a qualified witten request if it is delivered to a
servicer nore than 1 year after either the date of transfer of
servicing or the date that the nortgage servicing | oan anount was
paid in full, whichever date is applicable.”) (enphasis added).
Use of the term “applicable” rather than “earlier” or “later”
dat e suggests that the paynent in full contingency is not limted
to nortgages which were transferred to a second or subsequent
servi cer.

To read the regulation as limted to nortgage servicing
transfers, one nust reasonably read the statute to be so limted
as the statutory borrower inquiry requirenents simlarly appear
in a section which otherw se addresses duties of nortgage
servicing transferors and transferees. Yet, the | anguage of the
statutory provision, which expressly applies to “any servicer of
a federally related nortgage | oan,” suggests no such limtation
(enmphasi s added).
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remedi al in nature and enphasi zi ng 1990 enact nent of borrower

inquiry provision); Bieber v. Sovereign Bank, 1996 W. 278813, *5

(E.D. Pa. May 23, 1996) (RESPA is renedial statute). “Wen there
are two federal statutes on the sane subject, the rule is to give

effect to both if possible.” Pittston Co. v. United States, 199

F.3d 694, 702-04 (4th Gr. 1999). See also Bracciale v. City of

Phila., 1997 W. 672263, *5 (E.D. Pa. Cct. 29, 1997).

The legislative histories of the statutes and
anendnents are silent as to how to reconcile the conpl ai nt
resol ution provisions of RESPA and TILA, and there is no case | aw
on point.

The borrower inquiry provision in RESPA is slightly
nmore restrictive in its time conponent than that in the billing
error notice provision of TILA See 12 U . S.C. 2605(e); 15 U S.C
1666(a). Both statutes provide for “actual” and statutory
damages, as well as costs and attorney’s fees. See 12 U S. C
2605(f); 15 U.S.C. § 1640(a)(1l), (a)(2)(A(l), (a)(3), (g).*

The RESPA borrower inquiry provision applies not only to billing
error inquiries but to any request for information relating to
the servicing of a federally related nortgage | oan, while the
billing error notice provision of TILA applies only to billing
errors. See 12 U.S.C. 2605(e); 15 U.S.C. 1666(a). RESPA,

however, applies only to loans and lines of credit secured by

¥ TILA provides a slight additional benefit in that a
| ender who fails to conply with the billing error notice
provision is precluded fromcollecting up to the first $50 in
di sputed charges. See 15 U.S.C. 1666(e).
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liens on property, while TILA applies to a variety of consumer
credit devices.

This | ast conparison suggests that, if anything, it is
t he RESPA conpl aint resolution provision which is nore closely
associated with the instant controversy. Congress anended RESPA
in 1990 to add a borrower inquiry provision and in 1992 to extend
its application to | oans secured by subordinate |iens despite the
enact nent of TILA and the FCBA many years earlier. Congress
itself did not [imt the amendnents to transactions uncovered by
TI LA

Both statutes are consuner protection statutes. That
provi sions of two statutes nmay be applicable in particul ar
ci rcunst ances does not alone justify ignoring or recasting
either. The renedial purposes of neither statute is frustrated
by application of the RESPA borrower inquiry provision in the
particul ar circunstances of this case.?

Keystone argues that in any event there was no billing
error and thus plaintiffs have failed to show any harmas a
result of any failure to conply wth RESPA.

As noted, there exists an issue as to whether Keystone
properly assessed the interest charges in question. |t follows

that there is an issue as to whether Keystone failed within sixty

Plaintiffs stress not unfairly that the bank provided
RESPA i nformation in the application process and that M. Cortez
cited to it in several witten conplaints without a protest or
di sclainmer fromthe bank. A bank official perceived the issue
raised in the Cortez letter of March 16, 1996 to be “a RESPA
one.”
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days after receiving a qualified witten request fromM. Cortez
to “make appropriate corrections.” 12 U S.C. 8§ 2605(e)(2). |If
so, Keystone would be |iable for any resulting damages i ncl udi ng
any denial of credit because of the reporting of such charges as
delinquent to credit reporting agencies. See 12 U S.C 8§
2605(f) (1) (A . Al so, insofar as Keystone failed within twenty
days to acknowl edge in witing the receipt of a qualified witten
request fromM. Cortez or within sixty days to provide
plaintiffs with a witten explanation or clarification of the
reasons why Keystone believed the account to be correct,
plaintiffs may recover any actual danmages resulting from such
failure. See 12 U S.C. § 2605(e)(1)(A, (f)(1)(A.

Act ual damages enconpass conpensation for any pecuniary
| oss including such things as tinme spent away from enpl oynent
whi | e preparing correspondence to the | oan servicer, and expenses
for preparing, photocopying and obtaining certified copies of

correspondence. See Rawlings, 64 F. Supp. 2d at 1164.

Plaintiffs have presented conpetent evidence that their avail abl e
credit was decreased by the anpbunt of outstanding interest
charges on the account during any given week and they were thus
unable to earn interest on other accounts. Insofar as a deni al

of access to the full anount of the credit line resulted from an
i mproper failure to correct the assessnent of interest charges,
this would constitute actual damages for which Keystone could be

i abl e.
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Plaintiffs have asserted a cogni zabl e RESPA cl ai m and
it does not clearly appear fromthe record presented that they
Wl be unable to sustain it. Keystone thus is not entitled to
summary judgnent on this claim

V. Concl usi on

For the foregoing reasons, plaintiffs have failed to
sustain their state | aw negligence, gross negligence,
reckl essness and fraud clains. Accordingly, defendant’s notion
for summary judgnent is granted as to these clains.

There is evidence which, when construed in a |ight nost
favorable to plaintiffs, could reasonably support a finding of
liability on their breach of contract and RESPA cl ai ns.

Accordi ngly, defendant’s notion for summary judgnent as to these
claims is denied. It follows that defendant is not entitled to
summary judgnent on its mrror claimfor breach of contract and

its notion for summary judgnent on that claimis al so denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EMLIO G CORTEZ AND PATRICI A
A. CORTEZ
CIVIL ACTI ON
V.
NO. 98- 2457
KEYSTONE BANK, | NC.,
t/ d/ b/ a FRANKFORD BANK
al kl a KEYSTONE BANK
and
FRANKFORD BANK NATI ONAL
ASSCOCI ATI ON, t/d/ b/a FRANKFORD
BANK a/ k/ a KEYSTONE BANK

ORDER
AND NOW this day of May, 2000, upon
consi deration of defendant Keystone Bank’s Mtion for Summary
Judgnent (Doc. #13) and plaintiffs’ response thereto, IT IS
HEREBY ORDERED that said Mtion is GRANTED as to the clains in

Counts Il, Il and V of plaintiffs’ Conplaint and is otherw se

DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



