IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OWNI KEM | NC. : CIVIL ACTI ON
V. :
SHEPHERD TI SSUE, | NC. NO. 98-5269

MEMORANDUM AND ORDER

HUTTON, J. April 25, 2000

Presently before this Court are Defendant Shepherd Ti ssue,
Inc.'s ("Defendant”) Renewed Mdtion for to Dismss or in the
Alternative for Change of Venue (Docket No. 14), Plaintiff Omi kem
Inc.'s ("Plaintiff's") response thereto (Docket No. 16),
Def endant's Motion for Extension of Discovery or inthe Alternative
for Change of Venue (Docket No. 17), and Plaintiff's response
thereto (Docket No. 19). For the reasons that follow, Defendant's

noti ons are deni ed.

. BACKGROUND

This is a breach of contract action. Plaintiff is a Georgia
corporation with its principal place of business in Wst Chester,
Pennsyl vania. Plaintiff produces chem cal products which are used
in the manufacture of tissue paper. Def endant is a Del aware
corporation with its place of business in Mnphis, Tennessee.
Def endant manuf act ures paper tissue products.

In February 1997, Plaintiff began manufacturing for and



selling to Defendant various chem cal products for use in the
manuf act ure of paper tissue products. At all times, the terns of
the parties' agreenent were set forth on Def endant's purchase order
forns. All purchase order forms were faxed from Defendant to
Plaintiff.

In February 1998, the parties entered a new agreenent whereby
Def endant agreed to purchase certain chemcal products from
Plaintiff. The ternms of this agreenent were set forth on
Def endant' s two- page purchase order and was faxed by Defendant to
Plaintiff. The purchase order was drafted by Defendant and
provided that Plaintiff would be the exclusive supplier of certain
products to Defendant. Defendant agreed to purchase 520, 000 pounds
of product in 5,000 gallon increnents. At the tine the contract
was forned, Plaintiff had already shipped to Defendant 39, 200
pounds of product. The parties therefore agreed that this anount
would included in their contract, thereby |eaving a bal ance of
480, 000 pounds of product that Defendant was contractually
obligated to purchase from Plaintiff. In consideration of the
parties' agreenent, Plaintiff purchased two storage tanks and two
transfer punps for the sum of $10,618.00. The parties agreed that
after Defendant purchased and received all 520,000 pounds of
product, ownership of the tanks and punps would transfer from
Plaintiff to Defendant. Plaintiff actually purchased the storage

tanks and transfer punps for $10, 618. 00. In furtherance of the



parties' agreenent, Plaintiff purchased other equi pnent, at a cost
of approximately $33,000.00, which was installed at Defendant's
plant. Plaintiff delivered product to Defendant in February 1998
and April 1998. Defendant paid Plaintiff for the product
del i ver ed.

At times relevant to this controversy, the parties
communi cated via tel ephone, facsimle, and the miils. Plaintiff's
agents and/or representatives traveled to Tennessee. Defendant's
agents or representatives never travel ed to Pennsyl vani a.

I n or about May 1998, Def endant breached the parties' contract
by ceasing its purchases from Plaintiff. Plaintiff objected and
never consented to Defendant's cancellation of the contract.
Plaintiff suffered danages as a result of Defendant's breach and
brought suit in this Court on the theories of breach of contract,
quantum neruit, and detrinental reliance. Def endant now seeks
di sm ssal on the basis of (1) | ack of personal jurisdiction and (2)
i nproper venue. In the alternative, Defendant seeks the transfer
of this case to the United States District Court for the Western

District of Tennessee.

1. DI SCUSSI ON

Each of Defendant's argunents for dism ssal and/or transfer

are hereafter considered.



A. Personal Juri sdiction

Def endant seeks dism ssal of the instant |awsuit; Defendant
asserts that dism ssal is appropriate because this Court does not
possess personal jurisdiction over it. \Wiile the allegations of
the conplaint are taken as true, once a defendant asserts a
jurisdictional defense, the plaintiff bears the burden of proving,
t hrough affidavits or ot her conpetent evidence, sufficient contacts
wth the forumstate to establish personal jurisdiction over each

def endant. See Dayhoff Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1302

(3d Cir. 1996); North Penn Gas Co. v. Corning Natural Gas Corp.,

897 F.2d 687, 689 (3d Cir. 1990) (per curiam; Provident Nat'l Bank

v. California Fed. Savs. Ass'n, 819 F.2d 434 (3d Gr. 1987);

Gehling v. St. George's School of Medicine, Ltd., 773 F.2d 539, 542

(3d CGr. 1985). Plaintiff nust establish those contacts wth

reasonabl e particularity. See Mellon Bank (East) PSFS Nat'l Ass'n

v. Farino, 960 F.2d 1217, 1223 (3d Cr. 1992); Provident Nat'l

Bank, 819 F.2d at 437.

In a case based upon diversity jurisdiction, Federal Rule of
Cvil procedure 4(e) gives a "federal court personal jurisdiction
over non-resident defendants to the extent perm ssible under the
state law of the jurisdiction where the court sits.” Grand

Entertai nnent Goup, Ltd. v. StarMedia Sales, Inc., 988 F.2d 476,

481 (3d Cir. 1993); see also North Penn Gas Co., 897 F.2d at 689;

Provident Nat'l Bank, 819 F.2d at 436. I n exercising personal



jurisdiction, the court nust determ ne whether jurisdiction exists
under the forum state's long-arm jurisdiction statute and, if it
does, whether the exercise of jurisdiction would violate the due

process clause of the Fourteenth Amendnent. See Van Buskirk v.

Carey Canadian Mnes, Ltd., 760 F.2d 481, 489-90 (3d Cr. 1985).

Pennsyl vani a nerges this two-part inquiry by providing that a court
may exercise personal jurisdictionto the full extent permtted by
the Constitution. 1d. at 490; 42 Pa. Cons. Stat. Ann. 8§ 5322(b).

The | aw provides two bases for a court to exercise persona
jurisdiction over a nonresident corporate defendant--general

jurisdiction and specific jurisdiction. See Provident Nat'l Bank,

819 F.2d at 437; 42 Pa. Cons. Stat. Ann. 8 5301, 5322. To invoke
specific jurisdiction, the plaintiff's cause of action nust arise

from the defendant's forum related activities. See Burger King

Corp. v. Rudzewicz, 471 U S. 462, 472, 105 S. C. 2174 (1985);

North Penn Gas, 897 F.2d at 690; Bork v. MIlls, 329 A 2d 247, 249

(Pa. 1974). To establish specific jurisdiction, a plaintiff nust
show that a defendant has sufficient mninmum contacts with the
forumstate "such that [the defendant] shoul d reasonably anti ci pate

being haled into court there." Wrld-Wde Vol kswagen Corp. V.

Wodson, 444 U. S. 286, 297 (1980); see also North Penn Gas, 897

F.2d at 690.
CGeneral jurisdiction nay be exercised even when the claim

arises from the defendant's non-forum related activities. See



Hel i copteros Nacionales de Colunbia, S. A, 466 U S. at 414 n.9;

Gehling, 773 F.2d at 541. To establish general jurisdiction over
a defendant, however, the plaintiff "nmust show significantly nore

than m ni numcontacts." Provident Nat'l Bank, 819 F.2d at 434. See

al so Reliance Steel Prods. Co. v. Watson, Ess, Marshall & Enggas,

675 F.2d 587, 589 (3d Cr. 1982). The nonresident defendant's
contacts with the forum nust be "continuous and systematic."

Fields v. Ramada Inn, Inc., 816 F. Supp. 1033, 1036 (E.D. Pa.

1993); 42 Pa. Cons. Stat. Ann. 8 5301(a)(2)(iii). See also

Provident Nat'l Bank, 819 F.2d at 437; CGehling, 773 F.2d at 541;

Reliance Steel Prods. Co., 675 F.2d at 589. Contacts are

continuous and systematic if they are "extensive and pervasive."

Fields, 816 F. Supp. at 1036. See also Reliance Steel, 675 F. 2d at

589.

Conspi cuousl y absent from Defendant's Motion and acconpanyi ng
Menor andum i s substantive di scussion of the personal jurisdiction
i ssue brought before the Court by Defendant. I ndeed, the ful
extent of Defendant's argunent against the exercise of persona
jurisdiction is that "[Defendant] does not have sufficient m ni num
contacts with the State of Pennsylvania which would justify the
inposition of in personam jurisdiction over [Defendant] Shepard

Tissue in the State or Pennsylvania."! (Def.'s Renewed Mt. to

1 It is inportant to note that Defendant cites no |legal authority

what soever, not even the Federal Rule of Civil Procedure under which it files the
instant Motion, for its argunent that the instant action should be dismssed for |ack
of personal jurisdiction.
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Dismss at 1). The Supreme Court discussed the "m ni numcontacts”

standard in Burger King Corp. v. Rudzewicz, 471 U S. 462 (1985),

stating that:
[jJurisdictionis proper . . . where the contacts proximtely
result from actions by the defendant hinself that create a
"substantial connection" with the forum state . . . . Thus
where t he defendant "deli beratel y" has engaged in significant
activities within a State . . . or has created "continuing
obl i gati ons"” between hinmself and residents of the forum.
he manifestly has availed hinself of the privilege of
conducti ng business there, and because his activities are
shielded by "the benefits and protections” of the forunis
laws, it is presunptively not unreasonable to require himto
submt to the burdens of litigation in that forumas well.
ld. at 475-76. The Court disagrees with Defendant's unsupported
conclusion that there were insufficient mninmum contacts between
the parties to confer specific jurisdiction upon this Court.
First, there were various comunications via tel ephone and
facsimle between Defendant and Plaintiff while Plaintiff was
physically |located i n Pennsylvania. The parties al so comuni cated
through the mails. Second, Defendant allegedly entered into and
then breached a renewabl e ei ghteen nonth contract with Plaintiff,
a corporation withits principal place of business in Pennsyl vani a.
Third, pursuant to said contract, Defendant sent paynents to
Plaintiff at its Pennsylvania address. Fourth, the parties’
contract required Plaintiff to ship to Defendant 520, 000 pounds of
product that allegedly is vital to Defendant's busi ness operati ons.

The record before the Court therefore denonstrates that the parties

were engaged in a substantial business relationship that went



beyond the order and delivery of a generic product. Plaintiff
denonstrates that Defendant had sufficient mninmmcontacts wth
Pennsyl vani a such that it could reasonably expect to be haled into
court in Pennsylvani a.

The second elenent required to find personal jurisdiction is
that "the defendant's contacts with the forum State nust be such
t hat mai nt enance of the suit does not offend traditional notions of

fair play and substantial justice." Wrld Wde Vol kswagen Corp. V.

Wodson, 444 U.S. 286, 292 (1980) (citations and internal
gquotations omtted). The court may review several factors which
eval uate the respective interests involved, including " 'the burden
on the defendant, the forum State's interest in adjudicating the
dispute, the plaintiff's interest in obtaining convenient and
effective relief, the interstate judicial systenmis interest in
obtai ning the nost efficient resolution of controversies, and the
shared interest of the several States in furthering fundanenta

substantive social policies.'" Pennzoil Prods. Co. v. Colelli &

Assoc., lInc., 149 F.3d 197, 205 (3d Cr. 1998) (quoting Burger

King, 471 U S. at 477). The defendant who w shes to show an
absence of fairness or lack of substantial justice bears a heavy

bur den. See, e.q., Gand Entertainnent Goup, Ltd. v. StarMedia

Sales, Inc., 988 F.2d 476, 482 (3d Cr. 1993).

Def endant fails to assert any grounds as to howit will be unduly

burdened by the Court's exercise of personal jurisdiction over it.



On the other hand, Plaintiff has a clear interest in obtaining
relief fromDefendant's all eged breach of contract and there is no
evi dence that Defendant's interest outweighs that of Plaintiff. As
Plaintiff's principal place of business is in Pennsylvania, it
cannot be di sputed that Pennsylvania has an interest in protecting
the i nterests of businesses operating within the Conmonwealth. The
Court finds that the assertion of personal jurisdiction over
Def endant does not offend traditional notions of fair play and
substantial justice. Therefore, to the extent that the instant
Motion argues that the Court |acks personal jurisdiction over

Def endant, said Mtion is denied.

B. Venue

Def endant seeks dismissal of the instant action due to
i mproper venue. Defendant chal | enges venue under 28 U.S. C. § 1391,
whi ch provides in relevant part:

(a) A civil action wherein jurisdiction is founded only on
diversity of citizenship may, except as otherw se provi ded by
| aw, be brought only in (1) a judicial district where any
defendant resides, if all defendants reside in the sane State,
(2) a judicial district in which a substantial part of the
events or omssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the action
is situated, or (3) a judicial district in which the
defendants are subject to personal jurisdiction at the tine
the action is commenced, if there is no district in which the
action may otherw se be brought.

28 U.S.C. S 1391(a).

Venue nust be proper for each defendant. See Kunkler v. Pal ko

Managenent Corp., 992 F. Supp. 780, 781 (E.D. Pa. 1998). A
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plaintiff, however, is not required to include in her conplaint
al | egations show ng that venue is proper in the district in which
the suit has been brought. See Fed. R Cv. P., Adv. Conm Notes
to Form2, at p.3 ("Since inproper venue is a natter of defense, it
is not necessary for plaintiff to include allegations show ng the
venue to be proper"); 15 Charles Alan Wight et al., Federal
Practice and Procedure 8 3826 (2d ed. 1986). The novant bears the

burden of proving that venue is inproper. See M/ers v. Anerican

Dental Ass'n, 695 F.2d 716, 724 (3d Cir. 1982); Sinon v. Ward, 80

F. Supp.2d 464, 468 (E. D. Pa. 2000); Superior Precast, Inc. V.

Safeco Ins. Co. of Am, 71 F. Supp.2d 438, 442 (E.D. Pa. 1999). But

see Rotondo Weirich Enter., Inc. v. dobal Enploynent Sol utions,

Inc., 1999 W. 1077078 at *5 (E.D. Pa. Nov. 29, 1999) ("[T]he
Court's decision today does not relieve Plaintiff of the burden of
provi ng those facts necessary to support personal jurisdiction and
venue by a preponderance of the evidence . . ."); Britanto

Underwiters, Inc. v. Raynond E. WAl l ace Speci al Productions, Inc.,

56 F. Supp.2d 542, 545 (E.D. Pa. 1999) ("when venue is attacked, it
is the plaintiff who bears the burden of show ng proper venue");

Now cki v. United Tinber Co., 1999 W. 619648 at *1 (E.D. Pa. Aug.

12, 1999) ("The plaintiffs have net their burden of denonstrating
that venue is proper in the Eastern District of Pennsylvania");

Freedman v. Anderson Group, Inc., 1996 W. 548141 at *2 (E. D. Pa.

Sept. 23, 1996) (" Once a defendant properly raises a jurisdictional

-10-



defense ... the plaintiff bears the burden of denonstrating that

venue was properly laid in this district."); Gaskin v.

Commonweal th of Pennsylvania, 1995 W. 154801 at *1 (E.D. Pa. Mar.

28, 1995) ("Plaintiffs have the burden of proving that their choice
of venue is proper.").
Def endant argues that under § 1391(a)(2), venue in the Eastern

District of Pennsylvania is inproper as "all acts or om ssions

alleged in the Conplaint necessarily occurred in Menphis,
Tennessee. "? (Def.s" Renewed Mt. to Dismss at 3 (enphasis
added)) . As the Third Crcuit has discussed, however, acts or
om ssions nust be nore than tangentially connected to qualify as

substantial under § 1391(a)(2). See Cottman Transm ssion Sys.

Inc., v. Martino, 36 F.3d 291 (3d Gr. 1994). "Substantiality is

intended to preserve the el enent of fairness so that a defendant is
not haled into a renote district having no real relationship to the
di spute.” Id. at 294. Rat her than |ooking at a defendant's
"contacts" with a particular district, the test for determning
venue is the location of those "events or om ssions giving rise to
the claim"” 1d. The determ nation of whether an act or om ssion
is substantial turns on the nature of the dispute. 1d. at 295. In
this context, many of the factors that the Court considers when
determ ning Defendant's "m ni mum contacts”" with Pennsylvania are

also relevant to the determ nation of whether venue is proper in

2 It is inportant to note that Defendant cites no case |law in support of

its argument that venue in the Eastern District of Pennsylvania is inproper.
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this District. See BABN Tech. Corp. v. Bruno, 25 F. SUPP.2d 593,

598-99 (E.D. Pa. 1998).

As the preceding discussion of personal jurisdiction
i ndicates, the Court finds that a substantial part of the events or
om ssions giving rise to the claim occurred in Pennsylvania.
| ndeed, this is not a case wherein Defendant is haled into a renote
district wwth noreal relationshipt the dispute. Plaintiff alleges
injury to a Pennsylvania corporation as a result of a breach of
contract. Accordingly, the Court finds that Plaintiff has
sufficiently alleged that a substantial part of the events giving
rise toits clains occurred within Pennsylvania and that venue in

this district is proper under 8§ 1391(a)(2). See BABN Tech., 25 F.

Supp.2d at 596 (holding venue requirenents satisfied by facts
est abl i shing personal jurisdiction). To the extent the instant
Moti on seeks di sm ssal on the basis of inproper venue, said Mition

i s denied.

C. Forum Non Convi ens

Def endant argues that in the alternative to finding inproper

venue, the Eastern District of Pennsylvaniais a forumnon convi ens

for Defendant and that the instant matter should be transferred to
the United States District Court for the Wstern District of
Tennessee pursuant to 28 U. S.C. § 1404. Section 1404 provides,
"[f]or the conveni ence of parties and witnesses, in the interest of

justice, a district court may transfer any civil action to any

-12-



other district or division where it m ght have been brought." 28
U S.C § 1404.

In deciding whether to transfer an action, the Court nust
consider both private and public interests. The private interests
include: plaintiff's forumpreference as manifested i n the origi nal
choice; the defendant's preference; whether the claim arose
el sewhere; the convenience of the parties as indicated by their
relative physical and financial condition; the conveni ence of the
W t nesses--but only to the extent that the witnesses nmay actually
be unavailable for trial in one of the fora; and the |ocation of
books and records (simlarly limted to the extent that the files

could not be produced in the alternative forum. See Jumara V.

State Farmlns. Co., 55 F.3d 873, 879-80 (3d Cir. 1995) (citations

and internal quotations omtted). The public interests include:
the enforceability of the judgnment; practical considerations that
could make the trial easy, expeditious, or inexpensive; the
relative admnistrative difficulty in the two fora resulting from
court congesti on; the |ocal i nt er est in deciding |ocal
controversies at hone; and the famliarity of the trial judge with
the applicable state law in diversity cases. See id. The burden

of establishing that the balance of proper interests weighs in

favor of transfer rests with the novant. See id. In ruling on a
notion to transfer, "plaintiff's choice of venue should not be
lightly disturbed.” 1d. (citation and internal quotation omtted).

-13-



Nei t her the public nor the private interests weigh in favor of
ei ther venue. Travel will be necessary whether the case is tried
i n Pennsylvania or in Tennessee. Relevant docunents and the |ike
are | ocated in both Florida and i n Tennessee. A judgnent in either
court will be subject to full faith and credit in either venue.
This civil action involves relatively straightforward issues of
contract |aw and does not appear to involve any special issues of
state law. The court finds no reason to disturb Plaintiff's choice
of the Pennsylvania venue in this civil action.

An appropriate Order follows.

-14-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OWNI KEM | NC. : ClVviL ACTI ON
V. :
SHEPHERD TI SSUE, | NC. NO. 98- 5269
ORDER
AND NOW this 25th day of April, 2000, upon

consi deration of Defendant's Renewed Mdtion for to Dismss or in
the Alternative for Change of Venue (Docket No. 14), Plaintiff's
response thereto (Docket No. 16), Defendant's Motion for Extension
of Discovery or in the Alternative for Change of Venue (Docket No.
17), and Plaintiff's response thereto (Docket No. 19), IT IS HEREBY
ORDERED t hat :

(1) Defendant's Renewed Modtion for to Dismss or in the
Al ternative for Change of Venue (Docket No. 14) is DEN ED; and

(2) Defendant's Motion for Extension of Discovery or in the

Al ternative for Change of Venue (Docket No. 17) is DEN ED as noot .3

BY THE COURT:

HERBERT J. HUTTON, J.

3 As the Court previously denied Defendant's Mtion for a transfer of
venue, said Motion is noot. Additionally, Defendant's Mdtion for Extension of
Di scovery i s now noot.



