I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES Pl ERSON : ClVIL ACTI ON
V. :

MEMBERS OF THE DELAVWARE

COUNTY, PENNSYLVANI A, :

COUNCI L et al. : NO. 99-3935

VEMORANDUM

Dal zel |, J. April 25, 2000

Pro se inmate plaintiff Janes Pierson has filed this §
1983 acti on agai nst Menbers of the Delaware County, Pennsylvani a,
Council, the Wackenhut Corrections Corporation', and Irving S.
Wesner, MD. Before us now are five dispositive notions: al
def endants' notions to dismiss under Fed. R Civ. P. 12(b)(6) ?
and Pierson's responses thereto; Pierson's notion to dismss the

Menbers of the Del aware County, Pennsylvania, Council; and

Pierson's notion for sunmary judgnent.

Backgr ound®

The caption to Pierson's Conplaint includes as
def endants "Wackenhut Corrections Corp. and Enpl oyees in their
O ficial/lndividual Capacities". It would thus appear that there
may exi st additional "John Doe" defendants. This will not affect
t he disposition of the notions before us, however, and we wl|
not discuss it further

Al three defendants have separate counsel and fil ed
their notions separately.

*The facts outlined bel ow are taken from various of
Pierson's pleadings. W also keep in mnd our Court of Appeals's
adnmonition that "a pro se prisoner's pleadings should be . .
construed liberally.” Lewis v. Attorney Gen. of the United
States, 878 F.2d 714, 722 (3d Cr. 1989).




Janes Pierson is a forty-four year old retired United
States Air Force non-commi ssioned officer who | eft active duty on
June 4, 1996 at the rank of Master Sergeant (E-7) after twenty-
one years of service. Upon |leaving active duty, he was placed on
the "tenporary disability retired list" with a thirty percent-
conpensabl e physical disability. Pierson's disabled status was a
result of his diagnosis of "Major depressive disorder recurrent
severe, wth psychotic features and definite inpairnment of social
and industrial adaptability.” Ex. E, Pl."s Opp'n to Wackenhut
Corp.'s Mot. to Dismss at 1. Subsequently, on April 6, 1998,
Pi erson was renoved fromthe "tenporary disability retired |ist"
and pl aced on the permanent retired list, again with a thirty
per cent - conpensabl e disability.

In the interim however, Pierson had run afoul of the

| aw, *

He was arrested on February 28, 1997, evidently for sone
type of sexual offense involving a fifteen year-old woman. > He
was initially, after intake, placed in the nedical section of the

Del aware County Prison®. Wthin several days, and after a

‘W al so note that in Septenber, 1996, Pierson was
di vorced fromhis wife of nineteen years.

°Al t hough the original charges apparently included
rape, statutory rape, and sexual assault, Pierson evidently
ultimately pleaded guilty to Involuntary Deviate Sexua
| nt ercourse under 18 Pa. Cons. Stat. 8§ 3123. Pierson is
currently challenging the validity of his guilty plea and the
resulting conviction using the renmedi es provided for under
Pennsyl vani a | aw for post-conviction relief.

®Pi erson clains that some of this tinme was spent in a
"hard cell"” which essentially involved conplete isolation in a
(continued...)



neeting with the staff psychol ogi st, he was placed in the maxi nrum
security wing. On March 8, 1997, Pierson's bail was reduced’ and
he was bonded out of jail by his brother-in-law. After his

rel ease, Pierson obtained out-patient treatnent for his nenta
condition fromthe Veteran's Adm nistration, which included

prescription of Prozac and Kl onopin. ®

Pi erson says that his
treating physician at the VA, Dr. Harriet Wells, recomended that
he seek in-patient treatnent at a VA facility. Before that could
happen, however, Pierson's brother-in-law pulled his bond, and on
Sept enber 15, 1997 Pierson was returned to custody at the
Del aware County Prison. It is the events that follow the
revocation of his bond that formthe basis of Pierson's suit
here.®

When Pierson was returned to custody on Septenber 15,

1997, he had on his person what was inventoried by the prison

upon intake as "legal papers."” These apparently consisted of

®(C...continued)
bare cell.

At this point, Pierson was represented by counsel
arranged through his brother-in-law, Pierson avers that this
counsel told himthat the only way to get his bond -- originally
$500, 000 -- reduced was to waive a prelimnary hearing, which
evidently Pierson did.

8Pi erson al so says that he received a course of
thirteen el ectro-convul sive therapy treatnents for his condition
at the VA Hospital in Al buguerque, New Mexico. These treatnents
occurred "five nonths before the alleged crimnal act” which
woul d seemto put themsonetinme in early to m d-1996.

°Pi erson also faults his treatment during the first
period of incarceration, but these acts do not appear to be
wWithin the clains he makes in his Conpl aint here.
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various docunents, including records fromthe Air Force,
regardi ng Pierson's condition and history of treatnent, as well
as other records fromthe Air Force and el sewhere contai ni ng
reports of Pierson's awards and work history. *° Pierson alleges
t hat when he requested these papers during his incarceration,
whil e he was preparing his defense, he was twce told that they
were "lost" and then was subsequently inforned that he could not
have t hem because they were nerely "Air Force records". ™

Pierson also clainms that during his first two weeks at
the Del aware County Prison he was deni ed proper nental treatnent
despite that he had papers that showed his debilitated condition
He al so alleges that he was at the tine of his Septenber, 1997
jailing in a "severe rel apse state". He avers that he did not
receive treatnment until his sister contacted Dr. Wells fromthe
VA, who then called the prison. Mreover, he alleges that the
Prison failed to take proper steps when the Air Force requested
that a nental evaluation of himbe perforned so that he could
mai ntain his "tenporary disability retired list" status.

Finally, Pierson holds the prison responsible for the |oss of

%pj erson clainms he had these records with hi mbecause
he was preparing for a job interviewwith a firmin Cherry HII,
New Jersey in the electronics and conputer naintenance field.

'Pi erson notes that he is allowed to maintain custody
of these papers while in state custody, so there is no security
reason why the county should have denied themto him He also
clains that during a hearing in his crimnal case, the judge in
the Court of Common Pl eas ordered the prosecuting attorney to get
these records fromthe prison. The prosecutor apparently did not
do so.



Express Mail package his sister sent to himin |ate Novenber,
1997.

On Qctober 1, 1997, pursuant to an order of the
Honor abl e George Koudelis, Judge of the Court of Conmon Pl eas of
Del aware County, Dr. Irving W Wesner, MD., a psychiatrist in
private practice, conducted a psychiatric evaluation of Pierson

2 Wesner concl uded that

to determine his conpetency for trial.*
Pi erson was suffering from"Maj or depressive disorder, recurrent
W th psychotic features by history", but offered his opinion that
Person was "conpetent to understand the charges and to
participate with counsel”™ and that "[t]here is no evidence that
at the tinme of the alleged charges that he had any cognitive
inpairnment as well." Ex. A Pl.'"s Oop'n to Wesner's Mt. to
D sm ss at 3.

Subsequently, Pierson pleaded guilty to his charges?®

and was sent to a state correctional facility; he currently

resides at S.C.1. Mercer. Pi erson thereafter filed this suit.

12Pj erson avers that the Commonweal th billed him
$175.00 for this eval uation

As noted in the margin above, Pierson evidently
pl eaded guilty to Involuntary Deviate Sexual |ntercourse. He now
avers that his counsel was deficient, partly in that counsel
failed to assert affirmati ve defenses including m stake of fact
(evidently pursuant to 18 Pa. Cons. Stat. 8 3102) and "deception
and contri butory negligence" by victim O course, these clains
as to representation and the propriety of Pierson's guilty plea
are not before us here; we take note of themonly insofar as they
occurred after Wesner's evaluation and thus after Wesner's
al | eged wrongdoi ng.



Il. Analysis of the Motions to Dismiss™

As the clains that Pierson asserts agai nst each of the
defendants are quite distinct, as are their various defenses, we

shal | address each of the defendants separately.

A. Menmbers of the Del aware County Counci l

Pi erson has sued the Menbers of the Del aware County
Council (the "Council™") on the apparent theory that they are
responsi ble for the alleged wongdoing at the Prison, including
the denial of access to the "legal papers”, the failure tinely to
al l ow a psychiatric evaluation for Air Force disability purposes,
and the "flawed" conpetency eval uati on because of a failure by
the Council "to provide oversight”". Conpl. at 6. The Counci
filed a notion to dismss, arguing that (1) Pierson has all eged
no claimrising to the level of a Constitutional claim (2) the
Counci| does not have control over the Prison, rather special

| egi sl ation'® vests control of the prison in the Del aware County

“When considering a notion to dismiss a conplaint for
failure to state a claimunder Fed. R Cv. P. 12(b)(6), we mnust
"accept as true the facts alleged in the conplaint and all
reasonabl e i nferences that can be drawn fromthem Dism ssal
under Rule 12(b)(6) . . . is limted to those instances where it
is certain that no relief could be granted under any set of facts
that could be proved,” Markowitz v. Northeast Land Co., 906 F.2d
100, 103 (3d Cir. 1990), see also HJ. Inc. v. Northwestern Bel
Tel. Co., 492 U S. 229, 249-50 (1989).

I'n support of this contention, the Council cites Bond
V. County of Delaware, 368 F. Supp. 618 (E.D. Pa. 1973). There,
the court held that an 1866 statute which placed the control of
the prison with the Board of Prison Inspectors had in fact
survi ved subsequent |egislation regarding the County and its
relationship to the Prison.




Board of Prison Inspectors; and (3) in any event the care,
custody, and control of inmates at the Del aware County Prison is
under the exclusive control of the Wackenhut Corrections
Cor por ati on.

Pierson filed an opposition to this notion, arguing

that it was inproper for the Council to avoid liability under the

principles of Mnell v. Departnent of Soc. Servs., 436 U S. 658,
98 S. Ct. 2018 (1978). Notw thstanding this opposition, Pierson
subsequently filed what he has styled a "Mdtion to D sm ss”
(docket number 16) in which he noves "to dism ss his conplaint
agai nst Defendant's, Menbers of Del aware County Pennsyl vani a
Council". Pl.'s Mot. to Dismiss at 1. In this notion, to which
no defendant filed an opposition, Pierson seeks to dism ss the
Counci | pursuant to Fed. R Cv. P. 41 on the grounds that,
evidently upon reflection, he does not believe that the Counci
can be shown to have violated the standards for liability under

42 U.S.C. § 1983.1

®Under & 1983, municipalities do not have
respondeat superior liability for the acts of their agents.
Instead, liability under § 1983 will lie for a nunicipality "when
the execution of a governnent's policy or custom whether nade by
its | awmakers or by those whose edicts or acts nmay fairly be said
to represent official policy, inflicts the injury that the
governnent as an entity is responsible under § 1983." Monell v.
Dept. of Soc. Servs., 436 U.S. 658, 694, 98 S. C. 2018, 2037-38
(1978). That is, the plaintiff nust show that the official
policy or custom caused the deprivation of a constitutionally-
protected right, see id. at 690; Beck v. Gty of Pittsburgh, 89
F.2d 966, 972 n.6 (3d Gr. 1996) ("The plaintiff bears the burden
of proving that the rnunicipal practice was the proxi nate cause of
the injuries suffered.").




Fed. R Cv. P. 41 states that "an actor shall not be
dism ssed at the plaintiff's instance save upon order of the
court and upon such ternms and conditions as the court deens
proper.” As noted in the margin, to hold a nmunicipality |iable
under 8 1983 for the acts of its enployees or agents, a plaintiff
nmust prove the existence of policy or custom Here, Pierson now
concedes that he will not be able to neet that proof, and asks us
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to dismss as to the Council. ! W therefore will exercise our

di scretion under Fed. R CGv. P. 41 and dismss the clains
agai nst the Council with prejudice. '

Moreover, we find that the Council is in any event not
a proper defendant here, both because the Del aware County Prison
i s under the control of the Del aware County Board of Prison

| nspectors, see Bond v. County of Delaware, 368 F. Supp. 618, 624

(E.D. Pa. 1973) and because the Wackenhut Corrections Corp. is

the party responsible for the operation of the Prison, see, e.qg.,

"We are naturally wary of accepting such a
representation froma plaintiff acting pro se who has been
di agnosed with a nental disability. On the other hand, Pierson
has submtted in conjunction with the instant notions over 40
pages of nenoranda contai ni ng coherent argunents; we therefore
assune and find that Pierson, who filed his conplaint pro se,
remai ns capabl e of maki ng deci sions regarding the suit he has
instituted. Moreover, we note that there is nothing either in
the Conplaint or in the factual representation in Pierson's other
pl eadi ngs to suggest any policy or custom subscribed to or
mandat ed by the Council that was associated in any way with the
w ongs Pi erson all eges.

8As noted above, neither of the other defendants has
opposed Pierson's notion to dismss the Council, and we al so
cannot see how the other defendants woul d be prejudiced by the
di sm ssal



Hol | and v. WAard, No. 97-3923, 1999 W 1240947 (E.D. Pa. Dec. 20,

1999); Morro v. Wackenhut Corrections Corp., No. 97-389, 1999 W

817725 (E.D. Pa. Qct. 12, 1999)*°. Thus, we will grant the

Council's motion to disniss. ?°

B. Irving S. Wesner, MD

The Conplaint alleges that Dr. Wesner, acting under
color of state law, was "recklessly negligent” in his perfornmance
of Pierson's conpetency eval uati on di scussed above. Pierson
argues that Dr. Wesner "deliberately ignored the facts of the
plaintiff's pre-existing condition, and it's severity" by failing
to review records docunenting Pierson's prior nedical history
t hat had been confiscated from Pi erson upon his intake into the
Prison and that therefore were in the County's hands. ?* Conpl .
at 6. Dr. Wesner's report, Pierson clainms, was "flawed" and
"W llfully prepared"” after a fifteen-mnute interview. Conpl. at
6. Pierson further argues that this behavior anounts to
"reckless indifference" and that Dr. Wesner "conspired, even

unwittingly, to violate [Pierson's] liberty interests and right

“These cases involve allegations of wongdoing under §
1983 stenmmi ng fromconditions or conduct in the Del aware County
Prison, and they non-problematically include Wackenhut as a
def endant .

“Natural ly, this does not necessarily preclude
anendnment of the Conplaint to include the appropriate
government al body should this subsequently prove proper.

2IE| sewhere in his pleadings, Pierson alleges that
Wesner failed to contact the contracted prison doctors,
i ncl udi ng psychiatrist Dr. Hollenhull, to determ ne Pierson's
medi cal history and condition.



to conpetent help." Conpl. at 6. The main thrust of Pierson's
allegations, as clarified in his opposition to the notions to
dismss, is that Dr. Wesner failed to commt Pierson for nenta
treatnment, a failure that led to his crimnal conviction in spite
of his diagnosed nental condition.

Dr. Wesner has noved to dismss, asserting four
defenses. First, he contends that he served as an arm of the
court in preparing the conpetency eval uation, and thus has
judicial inmunity and wtness inmunity fromclains brought as a
result of his report. Second, Dr. Wesner argues Pierson has
failed to allege facts that show he was acting under the col or of
state law. He next asserts that Pierson has no claimunder §
1983 because he has failed to exhaust adm nistrative renedies.
Lastly, Dr. Wesner says that Pierson as no claimunder § 1983
because there is no allegation that he knew Pierson's behavi or
presented a risk of harmto Pierson.

In response, Pierson reiterates his claimof the
al l eged i nconplete nature of Dr. Wesner's exam nation and

failure to research Pierson's history. ?* Pierson argues that

“2pj erson cites 50 Pa. Cons. Stat. § 7401 in support of
his claimthat as a crimnal defendant he was owed the sane
mental health services as a an individual who was not a crim nal
defendant. Section 7401 is part of the Mental Health Procedures
Act, which prescribes procedures for, inter alia, voluntary and
involuntary commtnent of the nentally disabled. The text of 8§
7401 reads "Whenever a person who is charged with a crine . .
is or beconmes severely nmentally disabled, proceedings nmay be
instituted for exam nation and treatnent under the civil
provisions of this act in the sane manner as if he were not so
charged . . . ." 50 Pa. Cons. Stat. 8§ 7401(a). W note, though,

(continued...)
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sonme precedent Dr. Wesner cites is inapposite because it is
based on cases where treatnent was inposed upon a patient against
the patient's will, while our situation here is allegedly the
converse. Wth respect to Dr. Wesner's know edge of the harmto
Pi erson, Pierson clains that such harm shoul d have been apparent
to Dr. Wesner as stemmng fromthe denial of treatnent. Pierson
goes on to argue that his claimneets the "deliberate

i ndifference" standard because Dr. Wesner violated the
standards of care prescribed in the Mental Health Procedures Act
and associ ated case | aw.

Exam ning the first of Dr. Wesner's defenses, we find
that it is clear that he is absolutely imune fromliability
stemm ng fromhis conpetency eval uation of Pierson. Dr. Wesner
made his evaluation of Pierson at the request of the court, and
his report was furnished to the court. Dr. Wesner was thus
functioning as an armof the court, and as a integral part of the
judicial process he is protected by the sane judicial immunity

that protects the judge who requested the eval uation

2(. . .continued)

that the | anguage of this statute is perm ssive, and not

mandat ory. Moreover, the term"severely nentally disabled" as
used in statute neans that "as a result of nental illness, [a
person's] capacity to exercise self-control, judgnent and
discretion in the conduct of his affairs and social relations :
. is so lessened that he poses a clear and present danger of harm
to others or to hinself." 50 Pa. Cons. Stat. § 7301(a). Pierson
makes no claimthat we can nmake out that he net this definition
at the tinme Dr. Wesner nade his eval uati on.

11



See McArdle v. Tronetti, 961 F.2d 1083, 1085 (3d Gr. 1992). #

Simlarly, the report to the court constitutes testinony to the
court that is protected by absolute witness immunity, see

McArdle, 961 F.2d at 1085.2%* W therefore find that Dr. Wesner

“McArdle is on all fours with our circunstances here.
In that case, Tronetti, a prison physician, had di aghosed a
prisoner as paranoid and schi zophrenic, which led to the
prisoner's involuntary coonmitnent to a state hospital. The
pri soner brought a 8 1983 suit against Tronetti, alleging that
Tronetti had filed a fal se diagnosis and given fal se testinony.
The Third G rcuit upheld the district court's determ nation that
Tronetti, whose diagnosis had been nade pursuant to a court
order, was absolutely imune under both judicial and w tness
immunity. The slight factual differences between this case and
McArdl e appear to reinforce a finding of inmmnity for Wesner.
Wil e the diagnosis in MArdl e was made post-sentencing, the pre-
trial nature of the determ nation rendered here would seemto be
nore inextricably judicial and nore deserving of inmmunity.
Simlarly, that Wesner is a private physician working solely at
t he behest of the court would seemto place himeven nore soundly
under the unbrella of judicial immunity than the physician in
MArdl e, who was a "prison physician".

Pi erson argues that MArdl e cannot apply here because
t he decision made in that case was in favor of commtting the
patient -- that is, the error, if any, was in the direction of
the "safety” of the patient. Wile we agree that this is a
di fference between MArdle and Pierson's circunstances, we cannot
agree it nmakes any difference in the immunity analysis. A
physi cian positioned as Tronetti was in MArdle or Dr. Wesner is
here is sinmply inmune fromliability for the opinion he rendered
at the court's request. It matters not that Dr. Wesner's
deci sion was that Pierson was conpetent for trial, rather than
for instance, that Pierson needed to be institutionalized: the
very concept of imunity neans that irrespective of the nature of
t he decision Dr. Wesner cannot be held |iable.

“McArdl e suggested that the immunity for the
evaluation and report to the court did not extend to a claim
under the Ei ghth Amendnent that the prison physician failed to
treat a prisoner's nedical needs, see McArdle, 961 F.2d at 1088
n.7. There, however, the physician defendant who had perforned
the court evaluation had also treated the prisoner plaintiff,
encouraging himto take an antipsychotic drug with strong side
effects. Here, there is no allegation in the Conplaint or
el sewhere that Dr. Wesner was responsi ble for Pierson's ongoing

(continued...)
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is inmmune fromPierson's 8 1983 suit based on both judicial and
Wi tness immunity, and therefore we will dism ss the clains

agai nst him ?°

C. Wackenhut Corrections Corporation

As noted above, the Wackenhut Corrections Corporation
("Wackenhut") operates the Del aware County Prison under contract
with the Del aware County Board of Prison Inspectors. As

di scussed above, Pierson makes a nunber of clai ns agai nst

(... continued)
care; rather, Dr. Wesner perforned a one-tine evaluation at the
court's behest while other physicians were responsible for
ongoi ng nedi cal care at the prison. Dr. Wesner's only
connection with Pierson was the court-directed eval uation and the
subsequent report. Thus, each and every action Dr. Wesner took
that is at issue in this case is covered by judicial and w tness
i munity, notw thstanding that Pierson seeks to bring against Dr.
W esner clains of inadequate treatnment while in the Del aware
County Prison. Such clains, if they are founded, nust go agai nst
others than Dr. Wesner.

*®Even having found Dr. Wesner inmmune, it is worth
reiterating that Dr. Wesner's report stated clearly and w t hout
reservation the diagnosis that Pierson suffered from"Maj or
depressive disorder, recurrent with psychotic features by

history." This of course exactly corresponds with the Air Force
di agnosi s of 1995. Mbdreover, while Dr. Wesner did not reconmend
hospitalization, he did state -- again clearly and w thout

reservation -- that psychiatric treatnent should continue. Thus,

it is unclear what difference Dr. Wesner's review of Pierson's
records woul d have nade.

We have not overl ooked Pierson's claimthat his VA
psychiatri st had reconmended in-patient treatnent shortly before
Pierson's detention. However, we also note that this
psychiatrist did not seek to involuntarily commt Pierson, and so
it seens to us odd that Pierson would hold Dr. Wesner -- whom
Pi erson saw but once -- liable for failing to do what his
civilian provider had simlarly refused to do. Likew se, Pierson
repeatedly refers to the existence of psychiatrists such as Dr.
Hol | enhul | who al so do not seemto have taken any steps to commt
Pierson. In any event, as discussed above, it is all irrelevant:
Dr. Wesner is absolutely imune.

13



Wackenhut, including that it wongly denied himhis various
medi cal and | egal records needed for his defense, that he was
deni ed a nedical evaluation required and requested by the Air
Force, and that he was deni ed proper nedical care for his

di agnosed psychiatric condition.

Wackenhut seeks to dismss these clains on the ground
that Pierson's clains do not rise to the level of a violation of
his constitutional rights. 1In response, Pierson argues that
Wackenhut's conduct did anount to indifference to his nedica
condition and adds that his crimnal defense was hanpered by the
fact that he did not have access to the papers in Wackenhut's

control . ?®

*°pj erson al so clai ns that Wackenhut's responsive
pl eadi ng here was not tinely filed based on the date of service
of process. Therefore, he argues, Wackenhut is in default and we
shoul d grant himsunmary judgnent. We find Pierson's clainms with
regard to default to be without nerit. First, although Pierson
makes cl ai ns about the date on whi ch Wackenhut was served, no
proof of service was filed wth the court. Al though Pierson
attaches a copy of a sutmons to his opposition to Wackenhut's
notion, it does not show the date upon whi ch Wackenhut was
served, nor even that Wackenhut was in fact served. Moreover,
even i f Wackenhut was technically in default, our Court of
Appeal s di sfavors judgnments by default, and requires that
doubt ful cases be resolved in favor of the party noving to set
aside the default "so that cases may be decided on their nmerits,”
United States v. $55,518.05 in U.S. Currency, 728 F.2d 192, 194-
95 (3d Gr. 1984). Thus, even to the extent that Wackenhut was
in default, its subsequent filing of a responsive pleading woul d
have pronpted us to set aside default and hear the case on the
merits, cf. Enctasco Ins. Co. v. Sanbrick, 834 F.2d 71, 73 (3d
Cir. 1987) (setting out four-factors that a court may consider in
exercising its discretion in setting aside default). Thus we
will deny Pierson's notions for default and summary judgnent as
to Wackenhut .

14



We find that dism ssal of Pierson's clains against
Wackenhut is not warranted at this stage. As noted above, we are
obliged to construe a pro se prisoner's pleadings broadly, and
while we agree that Pierson's clains do not appear necessarily to
rai se egregi ous constitutional issues, we are not persuaded that
8 1983 relief would be unavail abl e agai nst Wackenhut on any set
of facts that m ght be proved based on the Conplaint. W
therefore will not dism ss the clains agai nst Wackenhut. On the
ot her hand, Wackenhut is naturally free to raise its argunents
again in the context of a summary judgnent notion after discovery
i s taken.

As Pierson has had no discovery to date, it is
premature to consider his notion for sunmary judgnent, and so we
will deny it without prejudice to refiling after discovery is

concl uded. %

I'n a separate Order, we will grant Pierson's notion
for appoi ntnment of counsel in the hope

(continued...)
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2I(, .. continued)
I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JAMES Pl ERSON : ClVIL ACTI ON
V.
MEMBERS OF THE DELAWARE
COUNTY, PENNSYLVANI A, :
COUNCI L et al. : NO. 99-3935
ORDER

AND NOW this 25th day of April, 2000, upon
consi deration of all defendants' notions to dismss, Pierson's
responses thereto, and Pierson's notion to dism ss Menbers of the
Del aware County Council, notion for sunmmary judgnent, and for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

1. Def endant Menbers of the Del aware County
Council's nmotion to dism ss (docket nunmber 12) is GRANTED

2. Plaintiff's nmotion to dismss the Menbers of
t he Del aware County Council (docket nunber 16) is GRANTED

3. Plaintiff's clainms against the Menbers of the
Del aware County Council in their official capacities are
DI SM SSED W TH PREJUDI CE;

4, Def endant Irving S. Wesner's notion to
di sm ss (docket number 2) is GRANTED

5. Plaintiff's clainms against Irving S. W esner

are DI SM SSED W TH PREJUDI CE
(continued...)
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2I(. .. continued)
6. Def endant Wackenhut Corrections Corporation's

notion to dism ss (docket nunmber 8) is DEN ED

7. Plaintiff's notion for default as to
def endant Wackenhut Corrections Corporation is DEN ED;, and

8. Plaintiff's notion for summary judgnent as to
def endant Wackenhut Corrections Corporation (docket nunber 10) is
DENI ED W THOUT PREJUDI CE

BY THE COURT:

Stewart Dal zell, J.
we may find a volunteer |awer who can conduct the requisite
di scovery that is quite beyond any inmate's capacity.
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