IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH D. FORTE : CIVIL ACTI ON
EDNA M CALLAGHAN :

V.
WAREHOUSE EMPLOYEES UNI ON

LOCAL 169, | NTERNATI ONAL :
BROTHERHOOD OF TEAMSTERS : NO 97-6498

MVEMORANDUM AND ORDER

Ful lam Sr. J. Apri | , 2000

Trial of this action commenced on March 27, 2000. At
t he conclusion of plaintiffs evidence on March 29th, | dism ssed
the jury and granted defendant’s Mtion for Judgnent as a Matter
of Law. This Menorandumis intended to provide a nore conplete
statement of the reasons for the Court’s ruling than the brief
statement nmade from the bench

The def endant Warehouse Enpl oyees Local 169 (“the
Uni on”) represented the workers at a plant in Fort Washi ngton,
Pennsyl vani a, where over-the-counter, non-prescription
nmedi cati ons were manufactured by a conpany fornerly known as
C ba- Gei gy, now known as Novartis, Inc. A Collective Bargaining
Agreenent negotiated in 1992 was schedul ed to expire in Cctober
1996. In June 1996, the Union and the conpany began negoti ations
for a new agreenent. At about the sane tinme, however, it was
publicly announced that the conpany, then known as Ci ba- Cei gy,

woul d merge with a | arger organization. It also becanme known



that, if the nmerger received the necessary regul atory approval s,
the nmerged conpany would no | onger operate both of the two

manuf acturing facilities then functioning, the Fort Washi ngton
pl ant and a manufacturing plant in Lincoln, Nebraska. At that
poi nt, however, no decision had been nade as to which of the two
pl ants woul d be cl osed.

Initially, a focus of the negotiations for a new
col l ective bargai ning agreenent at the Fort Washi ngton plant was
to achieve reductions in | abor costs so as to increase the
l'i kelihood that the Fort Washington facility would be chosen over
the Nebraska factory. But negotiations were suspended in July
1996, principally for the reason that the prospective nerger
partners were not permtted to share financial information and
operating details until the nmerger received final regulatory
approval .

When negotiations resunmed in Septenber 1996, the focus
of the negotiations had changed conpletely. It had been deci ded
at the highest corporate |evels that the choice between the
Nebr aska plant and the Fort Washi ngton plant woul d not be based
in any way upon a conparison of |abor costs, but woul d be based
upon ot her consi derations such as size and condition of the
physi cal plant and the |ocation and desires of nmajor custoners.
Not long afterward, it was finally decided that the Fort

Washi ngton plant would be closed, and its operations transferred



to the Lincoln, Nebraska | ocation

As a result of these devel opnents, the negotiators for
the Union and for the conpany soon agreed that the existing
Col l ective Bargai ning Agreenent woul d be extended until the plant
finally closed, but that a “Plant-C osi ng Agreenent” should be
negotiated, to deal with such natters as severance pay,
di sposition of the assets of the pension plan, future entitlenent
to pensions, and the |ike.

Under the terns of the 1992 Col | ective Bargai ning
Agreenent which continued in effect, workers who were laid off
could, if they so chose, retain recall rights for a period of
three years. Plaintiffs Joseph D. Forte and Edna M Cal | aghan
had been laid off in md-1995, and were anong the half dozen or
so laid-off workers who retained recall rights. Throughout the
negotiations |leading to the Plant-C osi ng Agreenent, however, the
conpany insisted that only workers “actively enpl oyed” at the
pl ant as of October 15, 1996 would be eligible for any additi onal
benefits provided in the closing agreenent. The Union initially
proposed that all laid off enployees with recall rights should be
recalled to work but the conpany rejected that proposal. The
Uni on al so proposed that, if any laid off workers were recall ed
after Cctober 15, 1996, they should be made eligible for any
i ncreased benefits provided in the Plant-C osing Agreenent. The

conpany rejected that proposal, also. Fromthe perspective of



the conpany, it was inportant to be able to calculate, as closely
as possible, the total cost of whatever shop cl osing agreenent
was finally negotiated. The nunber and wage rates of the
enpl oyees on active service as of QOctober 15, 1996 was a known
quantity, and forned an adequate basis for calculating the total
cost involved. Moreover, the conpany expressed the view that,
since the agreenent being negotiated would be retroactive as of
Cct ober 15, 1996, and since those enpl oyees were the ones who
woul d | ose their jobs, they were the enpl oyees who should receive
what ever benefits the cl osing agreenent m ght provide.

Negotiations intensified after January 1, 1997. By
m d- January, negotiations had reached a near-inpasse, and the
services of a nediator were engaged. On January 17, 1997, the
conpany formally communicated its “final offer.” The Union
negoti ators recommended that the offer be accepted, and the
agreenent was finally ratified on January 19, 1997. The
agreenent specifically provided that the additional severance and
pensi on benefits provided by the Plant C osing Agreenent woul d
extend only to persons actively enployed at the plant on Cctober
15, 1996.

This litigation was triggered by the fact that the
conpany found it necessary to increase production sharply in the
nont hs i medi ately precedi ng shutdown, so as to build up

i nventories which could be drawn upon during the period of



reduced operations anticipated to result fromthe transfer of
manuf acturing operations to the Nebraska facility. The conpany
determ ned that this would necessitate recalling sone of the laid
of f enpl oyees, since the required | evel of production could not
readily be achieved nerely through overtinme use of current

enpl oyees. The conpany contacted plaintiffs and invited themto
return to work on a tenporary basis, but with the understandi ng
that the plant was shutting down, and that when their enpl oynent
was term nated, their severance, pension, and other benefits
woul d be those provided in the 1992 Col |l ecti ve Bargai ning
Agreenent, rather than pursuant to the Plant-C osing Agreenent
portion of the extended agreenment. The plaintiffs signed letters
agreeing to these terns, and returned to work.

After returning to work, plaintiffs and the other
recal l ed enployees simlarly situated filed grievances, asserting
that the benefits of the Pl ant-C osing Agreenent shoul d be
extended to themas well as to the other enployees. The Union
processed these grievances through the first three steps, but the
conpany denied the grievances at every step. Plaintiffs sought
to have the Union submt the dispute to arbitration, but, after
consultation wth counsel, the Union determ ned that arbitration
coul d not possibly succeed, and should not be attenpted.

The witten agreenent between each of the plaintiffs

and the conpany specified that they were being hired for a



m ni mum period of five nonths. At the end of the five nonths,
plaintiffs’ enploynent was term nated, and they received the
benefits provided in the 1992 Col | ective Bargai ni ng Agreenent.
Each plaintiff received severance pay of approxi mately $6, 300.

It has been stipulated that, if plaintiffs had been nmade eligible
for the additional benefits provided in the Plant-C osing
Agreenent, each plaintiff would have received additional paynents
and benefits valued at approxi mately $25,000. Hence this

[ awsui t .

Initially, plaintiffs sued the conpany on the theory
that, as workers on lay-off status with recall rights, they
qualified as “actively enployed” at the plant on QOctober 15,
1996. | rejected that claim and granted summary judgnent in
favor of the conpany. Plaintiffs then pursued the present claim
agai nst the Union, on the theory that the Union had breached its
duty of fair representation. Plaintiffs alleged (1) that the
Uni on wongfully declined to submt their grievance to
arbitration; (2) that the Union breached its duty by failing to
see to it that they were accorded the sane rights as other
menbers of the bargaining unit; and (3) that responsible Union
officials knew, but concealed fromthe Union negotiators, that
t he conpany intended to recall plaintiffs and other laid off
wor kers.

| amsatisfied that, as a matter of |law, the Uni on was



entirely justified in refusing to take plaintiffs’ grievance to
arbitration. dven the plain | anguage of the Plant-C osing
Agreenent, the grievance could not possibly succeed.

As to the remaining contentions, plaintiffs’ own
evi dence nmakes clear that the Union did all it could reasonably
be expected to have done in attenpting to acconmodate plaintiffs’
interests. There was sinply no possibility that the conpany
woul d agree to extend the enhanced benefits to plaintiffs and the
ot her enpl oyees tenporarily recalled to prepare for the plant
cl osi ng.

Plaintiffs charge the Union with fraud and fraudul ent
conceal nent. They point to evidence that, on or about January 13
or 14, 1997, conpany officials and two of the officers of the
Uni on had a dinner neeting at which the contents of the conpany’s
forthcom ng “final proposal” were di scussed. A conpany Vvice-
presi dent who attended that neeting testified that he recalls
mentioning to the Union officials that the conpany would find it
necessary to increase production in anticipation of the plant
closing, and that it was likely that sone laid off workers woul d
be recalled for tenporary duty. (Al though the defendant di sputes
this testinony, for present purposes we are concerned only with
plaintiffs’ evidence on the subject.) A Union shop steward who
was a nenber of the Union Negotiating Comrittee, but not present

at the dinner neeting, testified that he was not aware that any



recall was in the offing, and that if he had known of these

pl ans, he woul d not have recommended acceptance of the conpany’s
final offer. Plaintiffs argue that this evidence supports the
conclusion that the Union was acting in bad faith, and that the
ratification of the Plant-C osing Agreenent by the Union
menbership was tainted with fraud.

Gven the totality of plaintiffs’ evidence, | believe
it is highly unlikely that a rational fact-finder could so
characterize the Union’s actions. The nost that can be said,
perhaps, is that the officers of the Union, as distinct fromthe
ot her nmenbers of the negotiating commttee, felt that the Union
was on the brink of achieving the best closing agreenent possible
in the circunstances, and did not wish to jeopardi ze the chances
of ratification. A Union does not breach its duty of fair
representation nerely because it accepts a contract which
provi des the greater good for the greater nunber of the nenbers
of the bargaining unit, when it is clear that the w shes of al
menbers of the bargaining unit cannot possibly be accommobdat ed.

But a nore crucial flawin plaintiffs’ case is the
failure to prove that the defendant caused the harm suffered by
the plaintiffs. Plaintiffs’ own evidence nmakes cl ear that
rejection of the closing agreenment by the nenbership at the
ratification neeting would not have benefited plaintiffs in any

respect. The Union’s only alternative would have been a strike



or other work stoppage, and the conpany had al ready fornul at ed
contingency plans to deal with such a work stoppage, none of
whi ch invol ved extending the increased benefits to plaintiffs and
the other laid off workers. No matter what the Union did or
failed to do, these plaintiffs would not have received anything
nore than what they have in fact received.

For all of the foregoing reasons, defendant’s Mtion
for Judgnent as a Matter of Law has been granted.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH D. FORTE : CIVIL ACTI ON
EDNA M CALLAGHAN :

V.
WAREHOUSE EMPLOYEES UNI ON

LOCAL 169, | NTERNATI ONAL :
BROTHERHOOD OF TEAMSTERS : NO 97-6498

ORDER

AND NOW this day of April, 2000, in accordance of
the views expressed at the close of plaintiffs’ evidence, and in
t he acconpanyi ng Menorandum 1T IS ORDERED

1. Def endant’ s Motion for Judgnent as a Matter of Law
i s GRANTED.

2. Judgnent is entered in favor of the defendant
War ehouse Enpl oyees Union Local 169 and against the plaintiffs

Joseph D. Forte and Edna M Cal |l aghan.
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John P. Fullam Sr. J.
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