IN THE UNI TED STATES DI STRI CT COURT
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V.
FRANK D. G LLIS, et al.,

Respondent s.

MEMORANDUM

EDUARDO C. ROBRENO, J. APRI L 13, 2000

Petitioner Donald Terry, a state prisoner, has filed a
petition for wit of habeas corpus pursuant to 28 U S.C. § 2254.
Presently before the court is the Report and Recomendati on of
the Magi strate Judge recommendi ng that the petition be denied and
dismssed. In arriving at that recommendati on, the Magistrate
Judge found that three of petitioner's clains were wthout
substantive nerit and that a fourth clai mwas not cognizable in a
federal habeas petition.

Petitioner has filed objections to this Report and
Recommendati on. After de novo consideration of petitioner’s
obj ections, respondents’ response to those objections and
petitioner’s rebuttal to that response, the court will overrule

petitioner's objections, adopt the Report and Recommendati on as



suppl emented by this nmenorandum and deny and dism ss the

petition.?

BACKGROUND

On July 28, 1972, a jury convicted petitioner of three
counts of first degree nurder, one count of arson, and one count
of possession of explosives. Followi ng the verdict, Judge Leo
Weinrott sentenced petitioner to three concurrent terns of life
i nprisonnment for the murders and | esser concurrent terns of
i nprisonnment for the other offenses. |In denying petitioner’s
post-trial notions, the trial court described the evidence as
fol | ows:

The facts indicated that defendant was having
donmestic problens with his wife, Shirley Terry. As a
result, she was visiting with her nother, Lucille
Harris, one of the decedents herein invol ved, on
January 11, 1971, at 2927 North Fairhill Street,

Phi | adel phi a.

Early in the evening at Ms. Harris’ house,
defendant visited his wife and threatened her. The
police were called and the defendant was renoved, but
not until he threatened he woul d be back. Later that
eveni ng, defendant called Frank Mtchell and Gaendol yn
Harris, both of whomalso lived at Lucille Harris’
house. Frank Mtchell had five children also living
with himthere. Two of themwere the other victins of

! After receiving the Magi strate Judge’s Report and
Recommendation, this court is required to nake a “de novo
determ nation of those portions of the report or specific
proposed findings or recomendati ons to which objection is nmade”
and “nmay accept, reject, or nmodify, in whole or in part, the
findings or recommendati ons nade by the magistrate.” 28 U S.C
8§ 636(b).



the nurder. Defendant spoke to Frank Mtchell and
Grendol yn and told themto get thensel ves and the other
peopl e out of the house because he was com ng back and
burn[ing] it down. Subsequently, the defendant
purchased the materials for a “nolotov cocktail,” and
together with his brothers, Benjamn and WIllie, went
to the Harris house and executed the threat to burn it
down.

Trial C&. Op. 3/22/73 at 1-2.

Based on the state practice at the tinme, petitioner
appeal ed his conviction and sentence directly to the Pennsylvania
Suprene Court. On appeal, petitioner advanced the foll ow ng
contentions: (1) that the trial court erred by inproperly
charging or failing to charge the jury regarding voluntary
mansl aughter; (2) that the trial court erred by creating and
sanctioni ng an at nosphere of undue prejudice to petitioner by
al  owi ng photographs to be displayed in the courtroom (3) that
the trial court erred by overruling every defense objection but
one; (4) that the trial court erred by inproperly highlighting
and comrenting on the evidence to the jury; and (5) that the
prosecutor comm tted m sconduct by making inproper conments
t hroughout the trial. The Pennsylvania Suprene Court affirnmed

petitioner’s conviction and sentence on June 1, 1977. See

Commonweal th v. Terry, 373 A 2d 453 (Pa. 1977) (per curiam

Petitioner then filed the first of two state post-

conviction collateral relief petitions on Decenmber 19, 1979.°?

2 Petitioner’s first post-conviction petition was filed

under Pennsyl vani a’ s now super seded Post Conviction Hearing Act
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This first petition, filed pro se, was subsequently anmended after
counsel was appointed. |In his anended petition, petitioner nade
the following clainms: (1) that trial counsel was ineffective for
not requesting a jury charge on the issue of petitioner’s alleged
renunci ati on or abandonnment of the conspiracy to firebonb his in-
| aws hone; and (2) that trial counsel was ineffective for not
objecting to i nproper comments nade by the prosecutor in his
closing argunent. After an evidentiary hearing, the PCHA court
denied petitioner’s petition. Petitioner appeal ed that denial,
seeking review only on the issue of whether trial counsel was
ineffective for failing to object to the prosecutor’s closing
argunent. The Pennsyl vania Superior Court affirnmed the | ower
court’s ruling. Petitioner then appealed to the Pennsyl vani a
Suprene Count, again claimng that trial counsel was ineffective
for failing to object to allegedly inproper statenents nmade by
the prosecutor during trial. The Pennsylvani a Suprene Court
deni ed all ocatur on October 30, 1986.

On Decenber 3, 1996, this tinme pursuant to the PCRA,
petitioner, acting pro se, filed a second petition seeking post-
conviction collateral relief. In a seven-page “R der” attached

to the petition, petitioner again raised, and slightly expanded

(“PCHA”). The PCHA was nodified in part, repealed in part, and
renamed the Post Conviction Relief Act (“PCRA’), 42 Pa. Cons.
Stat. Ann. 8§ 9541 et seq., effective April 13, 1988. Petitioner
subsequently filed his second petition pursuant to the current
law in effect, the PCRA



upon, his contention that trial counsel was ineffective for
failing to investigate, raise, and pursue a wthdrawal defense
and for failing to seek a charge regardi ng w t hdr awal
Petitioner also contended that trial counsel was ineffective for
failing to preserve such clains on direct appeal. Petitioner
further appeared to nake the foll ow ng additional clains:
(1) that although he was not charged with conspiracy or
conplicity® as defined in the Pennsylvania statutes, the tri al
judge charged the jury on those crines in violation of his Fifth,
Si xth, and Fourteenth Anmendnent rights; (2) that his trial
counsel was ineffective for failing to object to that charge; and
(3) that counsel during his first post-conviction proceedi ng was
ineffective for failing to raise trial counsel’s ineffectiveness.
On June 23, 1997, the PCRA court dism ssed petitioner’s
PCRA petition finding that it was tinme-barred under the PCRA* and
that, as a successive petition, petitioner had failed to

establish a prima facie case that a m scarriage of justice had

3 In connection with this claim petitioner uses the
follow ng terns interchangeably: conspiracy, conplicity,
acconplice liability, or acconplice. See PCRA Petition, Rider at
3(E) and 3(F).

4 The PCRA, as anended, provided in pertinent part that
“Ialny petition ..., including a second or subsequent petition,
shall be filed within one year of the date the judgnent becones
final....” and that “a judgnment becones final at the concl usion
of direct review, including discretionary review in the Suprene
Court of the United States and the Supreme Court of Pennsyl vani a,
or at the expiration of tinme for seeking the review See 42 Pa.

Cons. Stat. Ann. 8§ 9545(b)(1) and (3).
5



occurred, as required pursuant to Commonwealth v. Lawson, 549

A 2d 107 (Pa. 1988).° The PCRA court later issued a suppl enmental
opi ni on adopting respondents’ argunent that the clai mof
counsel s ineffectiveness for failing to pursue a w thdrawal
theory was previously litigated and that the clains | acked
substantive nerit.

On appeal to the Pennsyl vania Superior Court,
petitioner challenged the PCRA court’s determ nation that his
petition was untinely and that he had failed to neet the Lawson
standard. Petitioner also clainmed that the PCRA court should
have reviewed his claimon the nerits, with respect to trial
counsel’s failure to argue the withdrawal defense at trial,
pursuant to the “doctrine of extraordinary nerits.” In affirmng
the PCRA court’s ruling, the Pennsylvania Superior Court found
that the petition was tinme-barred but noted that petitioner
clainmed that he fit under one of the exceptions set forth in the

statute.® Wthout addressing the validity of that asserted

> I n Lawson, the Pennsylvania Suprene Court held “that a
second or any subsequent post-conviction request for relief wll
not be entertained unless a strong prima facie showng is offered
to denonstrate that a mscarriage of justice may have occurred.”
549 A 2d at 112. To nake such a showi ng, petitioner nust
“denonstrate that either the proceedings which resulted in his
conviction were so unfair that a m scarriage of justice occurred
which no civilized society could tolerate, or that he was
i nnocent of the crinmes for which he was charged.” Commonweal th
v. Mrales, 701 A 2d 516, 520-21 (Pa. 1997).

6 The 1995 anendnents to the PCRA recogni zed three
exceptions to the one-year statute of limtations. In support of
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exception, the Pennsyl vania Superior Court assuned arguendo that
the petition was tinely and rejected, on the nerits, petitioner’s
withdrawal claim Petitioner then sought allocatur on the
grounds that his claimwas not tinme-barred as determ ned by the

| ower courts and that in rejecting his ineffectiveness/w thdrawal
claim the Pennsylvania Superior Court “erroneously interpreted
Pennsyl vani a Suprene Court precedent.” Allocatur was deni ed, and
as a result, petitioner filed the instant federal habeas petition

pursuant to 28 U.S.C. § 2254,

1. LEGAL STANDARD
Section 2254 provides relief to prisoners incarcerated

by the state only if such “custody is in violation of the
Constitution or laws or treaties of the United States.” 28
US C 8§ 2254(a). Wth respect to the appropriate standard of
review for federal courts, the pertinent provisions of § 2254
provi de:

An application for a wit of habeas on behalf of a

person in custody pursuant to the judgnent of a State

court shall not be granted with respect to any claim

that was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the claim

his PCRA petition, petitioner clainmed that he net the foll ow ng
exception: “[T]he facts upon which the claimis predicated were
unknown to the petitioner and could not have been ascertai ned by
the exercise of due diligence.” 42 Pa. Cons. Stat. Ann.

8 9545(b) (ii).



(1) resulted in a decision that was contrary to,

or involved an unreasonabl e application of,

clearly established Federal |aw, as determ ned by

the Suprenme Court of the United States; or

(2) resulted in a decision that was based on an

unr easonabl e determination of the facts in |ight

of the evidence presented in the State court

proceeding ...."

28 U.S.C. 8§ 2254(d). Moreover, “a determnation of a factual

i ssue made by the State court shall be presuned to be correct.
The applicant shall have the burden of rebutting the presunption
of correctness by clear and convincing evidence.” 28 U S C

§ 2254(e)(1).

The Third Circuit has articulated a two-part anal ysis
in review ng federal habeas clains. The court nust first
determine if the state court decision was “contrary to” Suprene
Court precedent governing the ground for relief, such that a

contrary outcone is required. See Matteo v. Superintendent

S.Cl. Albion, 171 F.3d 877, 890 (3d GCir.), cert. denied, 120 S

. 73 (1999). Barring that denonstration, a habeas wit should
not be granted “unless the state court decision, evaluated
objectively and on the nerits, resulted in an outcone that cannot
be reasonably justified under existing Suprene Court precedent.”
Id. Indeed, even if the federal habeas court disagrees with the
state court decision, habeas relief is not appropriate. |d.
Finally, although a review ng court may consider “the decisions
of the inferior federal courts” when deciding whether the state

court reasonably applied Suprenme Court precedent, “federal courts
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may not grant habeas corpus relief based on the state court’s
failure to adhere to the precedent of a |lower federal court on an
issue that the United States Suprene Court has not addressed.”
ld. at 891.
I11. DI SCUSSI ON
In his instant federal habeas corpus petition, filed on
Decenber 28, 1998, petitioner asserts the follow ng four
general i zed grounds for relief:
(1) That his “[c]onviction was obtained in violation of
Petitioner’'s United States Constitution 5th Amendnent
Ri ght to Due Process of Law,”
(2) That his “[c]onviction was obtained in violation of
Petitioner’s United States Constitution 6th Armendnent
Right to Fair and Inpartial Trial;”
(3) That his “[c]onviction was obtained in violation of
petitioner’s United States Constitution 6th Amendnent

Right to Effective Assistance of Counsel;” and

(4) “Petitioner was denied full and fair hearing on notion
for post conviction collateral relief.

See Petition at 7-8. Under each of these clains, petitioner
refers the court to “Exhibit A" of his petition, which appears to
be identical to the second petition he filed in the Pennsyl vani a
state court pursuant to the PCRA, including the “Rider” with al
its clainms detail ed above. See supra at 5.

Respondents argue that petitioner’s instant petition is

untinely under the Antiterrorismand Effective Death Penalty Act



of 1996 (“AEDPA").’ Respondents also contend that plaintiff’'s
instant clains, even if tinmely, are either unexhausted or |ack
merit.

Upon review of the record, Magistrate Judge Thomas J.
Rueter found that petitioner’s clains of ineffectiveness of
counsel associated with the alleged failure of his counsel to
i nvestigate, raise, and pursue a valid w thdrawal defense |acked
substantive nerit. See Report & Recommendation at 5-8. In

addition, the Magistrate Judge concluded that petitioner’s claim

! Li ke the PCRA, the AEDPA, when it was enacted, provided
for a one-year statute of limtations fromthe tinme of fina
judgnent for the filing of federal habeas petitions. See 28
U S C 8§ 2244(d)(1). For state prisoners whose judgnent becane
final prior to the enactnment of the AEDPA, the Third Circuit
al l owed those prisoners to file a federal petition up until Apri
24, 1997. See Burns v. Mirton, 134 F.3d 109, 111-12 (3d Gr.
1998). Petitioner’s instant petition was filed on Decenber 28,
1998, well past the grace period. However, the tinme in which a
“properly filed application for State post-conviction or other
collateral review wth respect to the pertinent judgnent or claim
i s pending shall not be counted toward any period of l[imtation.”
See 28 U.S.C. § 2244(d)(2). Respondents argue that the PCRA
court expressly found that petitioner’s claimwas untinely and
that it does not matter that the Pennsylvania Superior Court
addressed his clains on the nmerits w thout deciding whether
petitioner satisfied the asserted “new facts” exception.
Respondents further argue that petitioner could not have net the
exception because he raised his withdrawal argunents in 1979 in
hi s amended PCHA petition. Thus, respondents contend that
petitioner’s state PCRA petition was not a “properly filed
application” for state collateral relief and the AEDPA s one-year
statute of limtations period should not be tolled. G ven the
court’s ultimate resolution of this matter, there is no need to
address respondents’ tineliness argunent.

10



that he was denied a full and fair hearing on his PCRA petition
is not cognizable in a federal habeas petition.® [|d. at 8-9.
Petitioner has filed various objections to the Report &
Recomendation. Petitioner asserts that the Magi strate Judge
failed to address several of the clains set forth in his instant
petition. Specifically, petitioner clains that the Magistrate
Judge erred in not considering his claimthat the trial court
i nproperly charged the jury on conspiracy and acconplice
liability/conplicity and his claimthat trial counsel failed to
object to such charge. See Petitioner’s (bjections at 3-4.
Petitioner further contends that the Magistrate Judge overl ooked
his claimthat trial counsel was ineffective for failing to
request a jury charge on the defense of withdrawal. 1d. at 5.
Petitioner also clains that the Magi strate Judge, in concl uding
that he had not wthdrawn fromthe conspiracy, inproperly relied
upon a case decided ten years after petitioner’s conviction and
that the controlling case at the tinme of his conviction nmandated
a finding that he did wiwthdraw fromthe conspiracy. 1d. at 5-6.
Finally, petitioner maintains that the Magi strate Judge

m sapplied the United States Suprene Court’s opinion in

8 The Magi strate Judge determ ned that it was unnecessary
to address respondent’s statute of limtations argunment and the
guestion of whether the Pennsyl vania Superior Court’s decision to
address the nerits of the untinely PCRA petition nay have toll ed
the statute because the Magistrate Judge concl uded t hat
petitioner’s present federal habeas petition |acked nerit.

11



Pennsylvania v. Finley, 481 U S. 551 (1987), when he deened

petitioner’s claimthat he was denied a full and fair hearing on
his PCRA notion to be unreviewable in a federal habeas

proceeding. |d. at 7-8.

V. ANALYSI S

A. Petitioner’s “Unreviewed d ai ns”

Fromthe court’s review of the record, it appears that
petitioner is correct in his assertion that the Magistrate Judge
did not consider two of his habeas clains: (1) that the trial
court inproperly charged the jury on conspiracy and acconplice
liability/conmplicity; and (2) that his counsel failed to object
to such charge.® Respondents contest petitioner’s objections
stating that the failure of the Magistrate Judge to address his
conspiracy/conplicity clains is of no nonent because these clains
were not exhausted. In rebuttal, petitioner argues that these
clains are “substantially equivalent” to those presented in his
““pleadings and briefs’ in [the] Pennsylvania trial, appellate
and suprene courts.” See Petitioner’s Rebuttal to Respondents’
Response to Petitioner’s (bjections [hereinafter Petitioner’s

Rebuttal] (doc. # 14) at 1-2. According to petitioner, because

the state courts ruled that his clains were tinme-barred but

o That the court “sustains” this objection, however,
represents only a pyrrhic victory for petitioner given the
court’s determnation as to the efficacy of these cl aimns.
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nonet hel ess chose to address the nerits of sone of his clains,
his clainms should not be considered “defaulted.” See
Petitioner’s Rebuttal at 2. The court agrees with respondents.
Petitioner, despite his clainms to the contrary, has failed to
exhaust these two clai ns.

Cenerally, a federal court may not grant habeas relief
unl ess the petitioner has exhausted his renedies in state court.

See Holman v. Gllis, 58 F. Supp.2d 587, 591 (E.D. Pa. 1999)

(citing OSullivan v. Boerckel, 119 S. C. 1728, 1731 (1999)).

Exhaustion requires that a petitioner provide each |evel of state

court a fair opportunity to act on his clains. See Doctor v.

VWalter, 96 F.3d 675, 678 (3d Cir. 1996); see also O Sullivan v.

Boerckel, 119 S. . 1728, 1732 (1999) (finding that “state
prisoners nust give the state courts one full opportunity to
resol ve any constitutional issues by invoking one conplete round
of the State’' s established appellate review procedures”). Only
if the legal theory and supporting facts for each claimasserted
in the federal habeas action are “substantially equivalent” to
those presented to the state courts will the petitioner be deened

to have fairly presented such clains. See Doctor, 96 F.3d at 678

(citing Bond v. Fulconer, 864 F.2d 306, 309 (3d Cr. 1989)).

Here, plaintiff did not raise his clainms regarding the
court’s charge on conplicity and his counsel’s failure to object

to that charge in either his direct appeal or in his first post-

13



conviction petition pursuant to the PCHA. Al though petitioner
did assert these particular clains in his second post-conviction
petition pursuant to the PCRA (because it is identical to the
i nstant federal habeas petition), he failed to raise themin his
appeal s to the Pennsyl vania Superior Court and the Pennsylvania

Suprene Court. See Lines v. lLarkin, _ F.3d __, 2000 W. 291412,

at *5 (3d Cr. Mar. 21, 2000) (“All clains that a petitioner in
state custody attenpts to present to a federal court for habeas

corpus review nust have been fairly presented to each | evel of

the state courts.”) (enphasis added). Contrary to petitioner’s
bal d assertion, the court finds that petitioner did not raise
substantially equivalent clains or supporting facts or | egal
theories to the Pennsylvania Superior Court or to the

Pennsyl vani a Suprene Court during his second round of post-

convi ction proceedings. Rather, petitioner focused only on the
facts and | egal theories supporting those clains relating to his
al | eged wi t hdrawal defense.

To the extent that petitioner may now be asserting that
the PCRA court’s ruling that his clains were tine-barred sonehow
“prevented” himfromraising these clains to every state court
| evel, the court disagrees. Indeed, “[t]he state courts need not
di scuss or base their decisions upon the presented clainms for
those clains to be considered exhausted.” Doctor, 96 F.3d at 678

(citing Picard v. Connor, 404 U S. 270, 275 (1971)). Here,

14



petitioner was not “prevented’ fromasserting his clains relating
the allegedly inproper conspiracy and conplicity charge to the
Pennsyl vani a Superior Court and the Pennsylvani a Suprene Court.1°
In fact, the Pennsylvania Superior Court addressed petitioner’s
w thdrawal clains on the nerits, despite the |ower court’s
finding that all of petitioner’s clains were untinely.

Thus, petitioner would be unable to exhaust his
avail able state renedies relating to these particular clains at
this point because these clains would be either waived!! or

deened tine-barred. ! Were a state prisoner has not presented

10 At the tinme petitioner sought PCRA review the
Pennsyl vani a Suprene Court had not consistently and regularly
applied the 1995 anendnents to the PCRA, nanely, the one-year
statute of limtations, as a procedural bar to all untinely PCRA
petitions that do not qualify for any of the three exceptions.
See Banks v. Horn, 126 F.3d 206, 214 (3d Gr. 1997). Further, no
court had yet decided petitioner’s claimthat he fell wi thin one
of the articul ated excepti ons.

However, the Pennsylvania Suprene Court now “consistently
and regul arly” applies the 1995 anendnents to the PCRA on the
basis that the anendnents are jurisdictional. See Holman, 58 F
Supp. 2d at 596 (citing Commobnwealth v. Peterkin, 722 A 2d 638
(Pa. 1998), and its progeny). Thus, petitioner’'s PCRA clains, if
brought today, would likely be denied by the Pennsylvania courts
wi t hout consideration of the nerits.

n The PCRA provides, “To be eligible for relief under
this subchapter, the petitioner nust plead and prove by a
preponderance of the evidence all of the followwing ... (3) that
the allegation of error has not been previously litigated or
wai ved.” 42 Pa. Cons. Stat. Ann. 8§ 9543(a)(3). Aclaimis
wai ved “if the petitioner could have raised it but failed to so
... in a prior state postconviction proceeding.” 42 Pa. Cons.
Stat. Ann. 8 9544(b).

12

See notes 4 and 10, supra.
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all or a portion of the clainms contained in his federal habeas
corpus petition to every level of the state courts for review,

but state procedural rules would elimnate further avenues of
relief, the “technical requirenents for exhaustion” are net
because there are no | onger any state renedies ‘available’ to the

petitioner. Coleman v. Thonpson, 501 U S. 722, 731-32

(1991)(citing 28 U.S.C. § 2254(c)); see also Holman, 58 F.

Supp. 2d at 596. The basis for such a rule is clear: “[A] habeas
petitioner who has failed to neet the State’s procedural

requi renents for presenting his federal clainms has deprived the
state courts of an opportunity to address those clains in the
first instance.... In the absence of the [procedural default
doctrine] in federal habeas, habeas petitioners would be able to
avoi d the exhaustion requirenent by defaulting their federal
clains in state court.” Coleman, 501 U S. at 732. Accordingly,
cl ai ns deened procedurally defaulted are prohibited from federal
review on the nerits unless petitioner can show “cause and
prejudice” or a “fundanental m scarriage of justice” to excuse

the default. See id. at 749-50; see, e.q., Lines, 2000 W

291412, at *6 (stating that although it would now be futile for
petitioner to return to state court and attenpt to exhaust his
claims, federal court may not address his clainms on the nerits
unl ess petitioner could denonstrate cause and prejudice for the

default or show that a fundamental m scarriage of justice would

16



result). Thus, because plaintiff failed to present both his
claimregarding the jury charge and his claimthat counsel was
ineffective for not objecting to that charge to the Pennsyl vani a
Superior Court and the Pennsyl vania Suprene Court, his clains are
procedurally defaulted and may only be considered on the nerits
if petitioner makes a showi ng of cause and prejudice or that a
fundanental m scarriage of justice would result were revi ew not
undert aken.

To denonstrate cause sufficient to excuse a procedura
default and reach the nerits of a claim petitioner nust show
that “an objective factor external to the defense” hindered or
prohi bited himfromconplying with the applicable state

procedural rules. Caswell v. Ryan, 953 F.2d 853, 857 (3d Cr.

1992). Petitioner can establish actual prejudice by pointing to
an error that caused himto suffer an “actual and substanti al

di sadvantage.” United States v. Frady, 456 U. S. 152, 170 (1972).

Finally, a “fundanmental m scarriage of justice” occurs where the
petitioner presents a colorable claimof actual innocence of the
crime for which he was convicted or the sentence inposed. Schlup
v. Delo, 513 U S. 298, 314-15 (1995). Petitioner wll only
denonstrate a col orable claimof actual innocence “by
establishing that, in light of all the evidence, including that

claimed to have been illegally admtted and that clained to have

been wrongfully excluded or that which becane avail able only

17



after trial, the trier of fact would have entertai ned a

reasonabl e doubt of his guilt.” See Weeler v. Chesny, No.

ClV. A 98-5131, 2000 W. 124560, at *2 (E.D. Pa. Jan. 27, 2000)

(citing Sawer v. Witley, 505 U S. 333, 339 n.5 (1992)). This

exception is "exceedingly narrow." See Tran v. Gllis, CV. A

No. 98-532, 1999 W. 962539, at *7 (E.D. Pa. Cct. 21, 1999).

O her than contending that the Magistrate Judge fail ed
to address these clainms, petitioner has not addressed the “cause
and prejudice” requirenent. Petitioner does not argue, or even
inply, that sonme form of external governnental interference
i npeded his ability to present all his clains throughout the
second PCRA proceeding. Nor can petitioner claimcause for
failing to exhaust his state-law renedies by pointing to the PCRA
court’s ruling that his second PCRA petitioner was untinely.
| ndeed, as di scussed above, petitioner consistently presented his
w t hdrawal argunents to each avail able level but failed to assert
his clainms regarding the court’s alleged charge on conspiracy and
conplicity and his counsel’s failure to object to that charge.
Therefore, petitioner has not inplicated an “objective external
factor” that inpeded his efforts to conply with Pennsylvania's

procedural rules. See, e.qg., Caswell, 953 F.2d at 862 (finding

it “unpersuasive for [the petitioner] to argue ... that he had
shown cause and prejudice on the basis of his belief ‘that

because time had expired to file a tinmely petition for review in

18



t he Pennsyl vani a Suprene Court, he could not ever file such a
petition ™).

In addition, although petitioner clains that “it is
clear fromthe evidence, statenents and witnesses that [he] did
not hinself commt the arson” and that “[w]ithout the charge of
conspiracy and acconplice liability, there was no connection by
law | inking petitioner to the arson nurders,” see Petition at EX.
A, 3(F) at 1Y 10 and 10(a), the court finds that petitioner has
not established, in light of facts presented during the trial,
i ncluding an incrimnating confession made by petitioner hinself
that was read into evidence, that the trier of fact would have
entertai ned a reasonabl e doubt of his guilt.®® Thus, these

clains are inexcusably defaulted.

B. Petitioner’'s Reviewed d ains

1. | neffecti veness of Counsel

Petitioner clains that his trial counsel was

ineffective for failing to raise, prepare, investigate, and seek

13 Jury instructions in state trials are typically matters

of state law, but are subject to federal habeas revi ew where they
viol ate specific constitutional standards inposed on the states
by the due process clause of the Fourteenth Amendnent. Hall owell
v. Keve, 555 F.2d 103, 106 (3d G r. 1977). Upon review of the
entire charge at trial in this case, the court finds that the
court was not charging the jury to find petitioner guilty of
conspiracy but was rather instructing the jury on the | aw of

ai ding and abetting. See N T. 7/28/72 at 446- 84.

19



a charge on the defense of withdrawal. The Magi strate Judge
concluded that this claimlacked nerit finding that “under
Pennsyl vania | aw, petitioner did not withdraw fromthe
conspiracy.” See Report & Recommendation at 8 (citing

Comonweal th v. Carlitz, 466 A 2d 696, 698 (Pa. Super. C.

1983)).
Clains of ineffective assistance of counsel are to be

eval uated under the two-part test articulated in Strickland v.

Washi ngton, 466 U.S. 668, 688-695 (1984). First, petitioner nust

show that counsel’s representation “fell bel ow an objective
standard of reasonableness.” 1d. at 688. Second, petitioner
must show prejudice in that, absent counsel’s ineffectiveness,
“there is a reasonable probability that ... the fact finder would
have had a reasonabl e doubt respecting guilt.” 1d. at 695.

In his objections to the Magi strate Judge’s Report and
Recomendati on, petitioner argues that it was inproper for the
Magi strate Judge to rely on Carlitz as that case was deci ded nore
than ten years after petitioner’s conviction. Petitioner then
contends that the record denonstrates that he withdrew fromthe
of fense prior to its commssion. See Petitioner’s (bjections at

6.

14 Petitioner’s objection that the Mgistrate Judge did

not specifically refer to trial counsel’s alleged failure to seek
a charge on a defense withdrawal is overruled given that the
claimupon which it is based, failure to pursue a w thdrawal
defense, is without nerit. See infra, at 22-25.
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The Pennsyl vani a Superior Court addressed petitioner’s
instant claimof ineffectiveness in petitioner’s PCRA petition.
The court found that petitioner’s own confession, taken the day
after the crinmes occurred, established that only after petitioner
and his brothers had decided to throw the Ml otov cocktails into
the victinms’ house, only after petitioner obtained a container
for the gasoline and rags and purchased the gasoline, only after
they arrived a half a block fromthe victinms’ house, only after
petitioner and his brothers built the Ml otov cocktails, and only
after petitioner’s brother Benjamn had |it the device and was
actually in front of the house, did petitioner tell his brother

to stop. See Commonwealth v. Terry, No. 2850, Phil adel phia 1997

slip op. at 5 (Pa. Super. C. July 23, 1998) (referring to N T.
at 126). The Pennsyl vani a Superior Court held that for

wi thdrawal to be effective, it nust occur before the conmm ssion
of the crine is so inmnent that it cannot be avoided. |[d.

(citing Compnwealth v. Roux, 350 A 2d 867 (Pa. 1976)). The

court then concluded that petitioner’s alleged w thdrawal
occurred during the conm ssion of the crinme and therefore counsel
was not ineffective for failing to raise the defense.

This court finds that the Pennsyl vania Superior Court’s
adj udi cation of petitioner’s instant clains was neither contrary
to nor involved an unreasonabl e application of United States

Suprene Court precedent. |ndeed, petitioner has not directed
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this court to any United States Suprene Court precedent, nor has
this court uncovered any contrary United States Suprene Court
precedent, concluding that counsel would be deened ineffective
for pursuing a withdrawal defense in light of petitioner’s own
incrimnating confession in this case. Likew se, the court also
concl udes that the Pennsylvania Superior Court’s determ nation
was not based on an unreasonabl e application of the facts in this
case.
Moreover, during its charge, the trial court instructed

the jury that:

The guilt of one engaging in an unlawful enterprise

consists in part in the encouragenent and support that

he gives to those who commit the crinme; and the

i nfluence and effect of such encouragenent continue

until he w thdraws the encouragenent by acts or words

showi ng that he di sapproves or opposes the contenpl ated

crime. He cannot escape responsibility nmerely by the

expedi ence of running away. That determ nation nust be
made of course, by you

B Petitioner argues that the Magi strate Judge shoul d have
relied on Commonwealth v. Sanpson, 285 A 2d 480 (Pa. 1971),
rather than Commonwealth v. Carlitz, 466 A 2d 696 (Pa. Super. C.
1983). I n Sanpson, the Pennsylvania Suprene Court stated:
“[T]his Court has held that although there is a conspiracy to
commt robbery, one of the conspirators will have a valid defense
to a nurder charge if the acconplice voluntarily abandons the
scheme appreciably before the hom cide occurs, giving his fell ow
conspirators sufficient time to follow his exanple.” 285 A 2d at
483 (enphasis added) (citing Commonwealth v. Doris, 135 A 313
(Pa. 1926)). Even under Sanpson, therefore, the state court’s
factual determ nation that assum ng petitioner had attenpted to
wi t hdraw fromthe firebonbing of his in-laws’ hone, he did so
during the conm ssion of the crine, and thus w thdrawal was not a
val i d defense.
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N.T. 7/28/72 at 474-75. Having heard that charge and consi dering
all the evidence, the jury obviously made its determ nation

agai nst petitioner. Accordingly, because counsel was neither
ineffective for failing to raise, investigate, pursue, or seek a
charge on the w thdrawal defense nor was petitioner prejudiced,

the court will overrule petitioner’s objection.?®

2. Denial of “Full and Fair” Hearing on PCRA Mtion

In his petition for habeas relief, petitioner rather
cryptically states: “Although PCRA notion net requirenments under
Pennsylvania law it was summarily dism ssed an [sic] untinely.

On appeal the Superior Court addressed de novo nerit of PCRA

w t hout meki ng assessnent on all issues advanced therein and
affirmed | ower court’s action. The Suprene Court denied Petition
for Allowance of Appeal.” See Petition at 8. Petitioner also
refers the reader to Exhibit A his previously filed PCRA
petition. Exhibit A and its attached “Rider” then detail various
reasons supporting petitioner’s belief that his counsel on his

first post-conviction petition was ineffective.?

16 Mor eover, as the Magi strate Judge notes, trial counsel
didin fact inply in his closing that petitioner wthdrew from
the crinme prior to the actual firebonbing of the house. See
Report & Reconmendation at 8; see also N.T. 7/27/72 at 392-93.

o Specifically, petitioner clains that his post-
convi ction counsel was ineffective for failing to raise trial
counsel s ineffectiveness for failing to investigate, raise, seek
a charge on the alleged withdrawal defense. Petitioner also that
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The Magi strate Judge concluded that this claimcould
not be the basis of a federal habeas claim Specifically, the
Magi strate Judge found that a claimthat the state courts did not
properly address his collateral PCRA clains does not involve the
Constitution, laws or treaties of the United States and that,
given the civil nature of post-conviction proceedings and the
fact that states have no obligation to provide collateral relief,
petitioner’s protections are nore limted than those found in
crim nal proceedings. See Report & Recommendation at 8 (citing

Pennsylvania v. Finley, 481 U S. 551, 557 (1987)).

As with his articulation of his original claim
petitioner’s objections to the Magistrate Judge’'s Report and
Recomendation on this claimare |ikew se not easily understood.
Contending that Finley is inapplicable to his case, petitioner
states, “The questions raised in the Petitioner’s PCRA notion on
the other hand presented issues raised in context of Fifth, Sixth
and Fourteenth Amendnent violations during trial and not
postconviction relief proceeding where there were all egati ons of
a failure by the state to supply a | awer or transcripts.” See
Petitioner’s (bjections at 8. Petitioner then argues that

al t hough post-conviction relief is not constitutionally required,

hi s post conviction counsel was ineffective for failing to raise
trial counsel’s ineffectiveness for failing to object to the
court’s charge on acconplice liability. See Petition at Exhibit
A, Rider at 3G
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if it is provided, it nust neet the m ni num standards of due
process and equal protection. |d.

This court agrees with the Magistrate Judge. “Cains
attacking a state court's application of post-conviction
procedures do not state a basis for a federal claimunder 28

US C § 2254.” Gattis v. Snyder, 46 F. Supp.2d 344, 384 (D

Del. 1999); see also Steele v. Young, 11 F.3d 1518, 1524 (10th

Cr. 1993) (finding that claimchallenging state post-conviction
proceedi ngs "would fail to state a federal constitutional claim

cogni zable in a federal habeas proceeding"); Duff-Smth v.

Collins, 973 F.2d 1175, 1182 (5th Gir. 1992) (hol ding that
"infirmties in state habeas proceedi ngs do not constitute
grounds for federal habeas relief").

Assum ng instead that petitioner is not attacking the
post - convi ction proceeding itself but rather is advancing clains
that his post-conviction counsel was ineffective, such clains
woul d al so be deni ed because “[t]he ineffectiveness or
i nconpet ence of counsel during Federal or State collateral post-
convi ction proceedings shall not be a ground for relief in a
proceedi ng arising under section 2254.” 28 U. S.C. 8§ 2254(i); see

also Coleman, 501 U.S. at 725 (“Because there is no

constitutional right to an attorney in state postconviction

proceedi ngs, see, e.d., Pennsylvania v. Finley, 481 U S. 551, a

petitioner cannot claimconstitutionally ineffective assistance
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of counsel in such proceedings”) (citing Wainwight v. Torna, 455

U S. 586 (1985)); David v. Price, No. CIV.A 97-7643, 1998 W

404546, at *2 (E.D. Pa. July 15, 1998) (finding that petitioner’s
claimof ineffective of PCRA counsel does not inplicate an

i ndependent constitutional right because there is constitutional
right to counsel in state post-conviction proceedi ngs” and
“[c]onsequently, there is no Sixth Amendnent right to effective
assi stance of counsel in state post-conviction proceedings”).

Thus, petitioner’s objection will be overrul ed. ®

V. CONCLUSI ON

After considering petitioner’s objections to the Report
and Recommendati on and after review ng those clains not discussed
in the Report and Reconmmendation, this court overrules
petitioner’s objections. In so doing, the court concludes that
petitioner has failed to show. (1) cause and prejudice or a
fundanental m scarriage of justice with respect to those clains
that are procedurally defaulted and that the Magistrate Judge did
not review, (2) that the state courts’ resolution of petitioner’s
i neffectiveness of counsel-related clains is either contrary to

or an unreasonable application of federal law, or (3) that his

18 Moreover, a review of petitioner’s counsel ed PCHA
petition shows that counsel did, in fact, raise the issue of
trial counsel’s ineffectiveness with regard to the all eged
wi t hdrawal defense. See Response to Petition, Ex. C, ¢ 6(1).
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claimrelating to his PCRA hearing is cognizable in a federal
habeas petition. Accordingly, the court wll adopt and approve
Magi strate Judge Rueter’s Report and Recommendati on as

suppl enented by this nenorandum and deny the petition.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD TERRY, : ClVIL ACTI ON
: NO. 98-6719
Petitioner,
V.
FRANK D. G LLIS, et al.,
Respondent s.
ORDER
AND NOW this 13th day of April, 2000, upon
consideration of the petition for wit of habeas corpus (doc. no.
1), respondents' response thereto (doc. no. 10), the Report and
Recomendati on of United States Magistrate Judge Thomas J. Rueter
(doc. no. 11), petitioner's objections, (doc. no. 12),
respondents’ response to petitioner's objections (doc. no. 13),
and petitioner's rebuttal (doc. no. 14), it is hereby ORDERED
t hat :

1. Petitioner’s objections are OVERRULED,

2. The Report and Recommendation is APPROVED AS
SUPPLEMENTED by t he acconpanyi ng nenorandum and the petition is
DENI ED AND DI SM SSED;

3. Because Petitioner has failed to nmake a
substantial showi ng of the denial of a constitutional right, the
court declines to issue a certificate of appeal ability pursuant
to 28 U.S.C. § 2253(c)(2); and

4. The derk shall nmark this case CLOSED

AND I'T I S SO ORDERED



EDUARDO C. ROBRENG

J.



