I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

S.L., a mnor, by and through : ClVIL ACTI ON
his parents and next friends, :
P.L. and V. L.

V.

FRI ENDS CENTRAL SCHOOL, et al. : NO. 00-472

VEMORANDUM
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This action is based on a cyberspace conversation

bet ween two hi gh school students that resulted in one's

expulsion. Currently before us is plaintiffs’ notion asking us

to reconsider our Order granting as unopposed the notion to

di sm ss of defendant Friends Central School. For the reasons

that follow, we wll grant the notion for reconsideration but

wll affirmon the nerits our decision to dismss plaintiffs’

conplaint as to Friends Central.

Plaintiffs’ ©Mtion for Reconsideration

On March 9, 2000, we granted as unopposed Friends
Central’s nmotion to dismss plaintiffs’ anended conpl ai nt because
plaintiffs had failed to file a response to it.' Shortly after
i ssuing our Order, however, we received plaintiffs untinely
response. Plaintiffs now ask us to reconsider that O der

arguing (incorrectly) that their response was “tinely filed

! Under Local R Civ. P. 7.1(c), “in the absence of a
tinmely response, [a] notion may be granted as uncontested.”



pursuant to the date which Defendants’ Mtion was received by
Plaintiffs’ counsel,” Pls.” Mt. | 6.

Friends Central filed its notion on February 17, 2000
and served it via first-class mail on plaintiffs’ counsel that
same day. Pursuant to Local R Cv. P. 7.1(c) (“[Alny party
opposing [a] notion shall serve a brief in opposition .

within fourteen (14) days after service of the notion”),

Fed. R Cv. P. 6(e) (“Wenever a party . . . is required to do
some act . . . within a prescribed period after the service of
a paper . . ., and the . . . paper is served . . . by mail, 3

days shall be added to the prescribed period.”), and Fed. R G v.
P. 5(b) (“Service by mail is conplete upon mailing.”),
plaintiffs’ response was due on March 6, 2000, and the March 9
filing therefore was untinely.

Wiile we are reluctant to countenance plaintiffs’
di sregard of both the Local and Federal Rules of G vil Procedure,
we nevertheless will grant their notion for reconsideration,
since it appears that our Order and their response crossed in the
fax machine, and we wll nove on to a consideration of Friends

Central’s notion on the nerits.

I, Friends Central’'s Mtion to Disniss




In their anended conplaint, plaintiffs assert clains
under federal and state wiretap statutes and the Anericans with
Di sabilities Act (“ADA’) against Friends Central . ?

According to the conplaint, plaintiff S.L. was an
el event h-grade student at Friends Central during part of the
1999- 2000 school year. On the afternoon of Novenber 27, 1999, he
participated in an Anerica Online (“AQL”) Instant Messenger ®
conversation with another Friends Central student, “John Doe”. *
See Am Conpl. 1 9. Doe saved the text of the conversation using
the “cut-and-paste” feature on his conputer and brought a
transcript of it with himon a school trip to La Jolla,
California several weeks |ater. See id. 9T 12-13. A chaperone
on the trip allegedly “seized” the transcript and, upon return to

Pennsyl vani a, disclosed its contents to Friends Central

adm ni strators. Friends Central suspended S.L. from school on

2 They al so assert clains under 42 U.S.C. § 1983 and
t he Pennsyl vani a School Code agai nst defendants Upper Darby
School District and its Board of Directors.

® The conpl aint says that American Online defines its
“instant nessage” service as “an on-line conversation between two
or nore people who have AOL | nstant Messenger or Anerica Online
software. Instant nessages are private and free.” Am Conpl.
10.

* At the time of the conversation, both students were
in their respective honmes using their own personal conputers and
| nt ernet access.
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Decenber 13, 1999 based on the transcript’s contents. See id.
13.

Wiile S.L. was on suspension, school adm nistrators
advi sed his parents to obtain psychiatric and psychol ogi cal
evaluations of himto determine if he “posed a threat to the
Friends Central community.” 1d. 9 14. Before the results of the
eval uati ons becane avail abl e, however, Friends Central expelled
S.L. S L., along with his parents, thereafter filed this
action.®

Friends Central has noved to dism ss the conpl aint
pursuant to Fed. R CGv. P. 12(b)(6)." It first argues that we
shoul d dism ss the claimunder the federal wretap statute, 18

US C 8 2510 et seq., because plaintiffs have failed to all ege

facts sufficient to support such a claim

® The anended conpl aint alleges that, while he was on
suspension, S.L. heard from other students that “runors were
circulating anong students and faculty that the . .
conversation [contained] anti-Semtic and racist remarks.” 1d. ¢
15. Plaintiffs deny that the conversation included such
comments, and, for the record, it did not.

® S.L. is currently enrolled at the Upper Darby H gh
School, a co-defendant in this matter.

" Wen considering a notion to disnmiss, we are required
to accept as true all allegations in the conplaint and all
reasonabl e i nferences that can be drawn therefrom and to view
themin the |ight nost favorable to the non-noving party. See,
e.g., Rocks v. City of Philadel phia, 868 F.2d 644, 645 (3d Cr.
1989). W& may disnmiss a conplaint "only if it is clear that no
relief could be granted under any set of facts that could be
proved consistent with the allegations.” See H shon v. King &
Spal di ng, 467 U.S. 69, 73 (1984).
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18 U.S.C. 8§ 2511(1) provides, in relevant part, that
any person who

(c) intentionally discloses, or endeavors to
di scl ose, to any other person the contents of
any wire, oral, or electronic conmunication,
knowi ng or having reason to know that the

i nformati on was obtai ned through the
interception of a wire, oral, or electronic
comruni cation in violation of this
subsection; [or]

(d) intentionally uses, or endeavors to use,
the contents of any wire, oral, or electronic
comruni cati on, knowi ng or having reason to
know that the information was obtai ned

t hrough the interception of a wire, oral, or
el ectronic comunication in violation of this
subsecti on;

shall be subject to [civil liability]. See 18 U S.C. § 2511(1)
(West Supp. 1999) (enphasis added).

In order for Friends Central to be |iable under these
provi sions of the federal wiretap statute, a third party nust
have illegally intercepted the conversation at issue. See 28
US C 8 2511(1)(c) and (d) (prohibiting the disclosure or use of
the contents of an el ectronic communi cation obtained “through

interception . . . in violation of this subsection.”).
However, plaintiffs do not allege any facts that woul d suggest
there was anything at all illegal about Doe’s act of saving the
conversati on.

The conplaint alleges that Doe, a party to the
conversation, “captured and recorded the text of the .
conversation by using the cut-and-past feature on his conmputer.”

Am Conpl. T 12. He then brought the transcript on a school



trip, where a chaperone “seized” it and disclosed its contents
to Friends Central adm nistrators. See id.  13. 18 U. S.C. §
2511(2)(d) provides that it

shall not be unlawful . . . for a person not

acting under color of lawto intercept a

wire, oral, or electronic comunication where

such person is a party to the conmuni cati on,

. unl ess such comrunication is

intercepted for the purpose of committing any

crimnal or tortious act”.?®

Taking all of the allegations in the conplaint as true
and drawi ng all reasonable inferences fromthem Doe did not
violate the federal wiretap | aw when he recorded the ACL

conversation. Thus, because there has been no unl awf ul

interception -- i.e., because no information was obtained “in
violation of” the federal wiretap statute -- plaintiffs’ claim
agai nst Friends Central nust fail. See Goode v. Goode, 2000 W

291541, at *3 (D. Del. Mar. 14, 2000) (“Sections 2511(c) & (d)
provide that it is unlawful for a person to use or disclose
wiretap information obtained ‘in violation of this subchapter’

because [the interceptor’s] activities were lawful, [the use

® There is no allegation that Doe saved the
conversation with tortious or crimnal intent, nor any allegation
that his acts were “unlawful .”



° We therefore will disnss

by a third party] also was |awful ”).
the first count of the anmended conpl aint.

Friends Central also has noved to dismss plaintiffs’
clai ns under the ADA and the Pennsylvania wiretap statute.
Plaintiffs do not address these argunents in their brief, so we
will grant Friends's notion to disnmiss themas unopposed. *°

An Order foll ows.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

S.L., a mnor, by and through : CIVIL ACTI ON
his parents and next friends,

P.L. and V. L.

® Al'so, our Court of Appeals held in Bartnicki V.
Vopper, 200 F.3d 109, 129 (3d G r. 1999), that the w retapping
act “may not constitutionally be applied to penalize the use or

disclosure of illegally intercepted information where there is no
al l egation that the defendants participated in or encouraged that
interception.” Thus, even if we were to conclude that Doe’ s

interception was unlawful, plaintiffs do not allege that Friends
had anything at all to do with that interception.

Y I'n any event, it is obvious from our discussion of
plaintiffs’ federal wiretap claimthat they cannot make out a
cl ai munder the Pennsyl vania statute. See Angnew v. Dupler, 717
A. 2d 519, 522 (Pa. 1998) (“A claimant nust denonstrate .
that the defendant attenpted to, or successfully |ntercepted t he
comruni cati on, or encouraged another to do so. "). There are no
all egations in the conplaint to satisfy this requirenent.
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FRI ENDS CENTRAL SCHOCL, et al. NO 00-472

ORDER

AND NOW this 5'" day of April, 2000, upon
consideration of plaintiffs’ notions to vacate and for
reconsi deration (Docket Entry Nos. 14 and 15), and the response
thereto by Friends Central School, and Friends Central’s notion
to dismss the anended conplaint and plaintiffs’ response
thereto, and for the reasons stated in the acconpanying
Menorandum it is hereby ORDERED that:

1. Plaintiffs’ nmotion for reconsideration i s GRANTED;

2. Defendant Friends Central School’s notion to
di sm ss i s GRANTED; and

3. Friends Central School is DISM SSED fromthis

acti on.

BY THE COURT:

Stewart Dal zell, J.



