IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONTGOVERY COUNTY, : CIVIL ACTI ON
Plaintiff, :
v. : No. 97- 6331
M CROVOTE CORPORATI ON, :
CARSON MANUFACTURI NG COVPANY, | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

VEMORANDUM

R F. KELLY, J. MARCH 31, 2000
Presently before the Court is the Mtion of Defendant,
Carson Manufacturing Conpany (“Carson”), for Carification of the
Court’s Ruling on Intentional Fraud. Al Defendants in this
matter previously filed notions for summary judgnent, which were
granted in part and denied in part by Menorandum and O der dated
February 3, 2000, followed by an errata Order dated February 4,
2000. Carson now noves for clarification of this Court’s
deci sion on the claimby Mntgonery County (“the County”) for
i ntentional fraud.
I . STANDARD.
“The general purpose of a notion for clarification is
to explain or clarify something anmbi guous or vague, not to alter

or anend.” Resolution Trust Co. v. KPMG Peat Marw ck, No.

ClV.A 92-1373, 1993 W 211555, at *2 (E.D. Pa. June 8, 1993).



To the contrary, “[t]he purpose of a notion for reconsideration
is to correct manifest errors of law or fact or to present newy

di scovered evidence.” Harsco Corp. v. Zlotnicki, 779 F.2d 906,

909 (3d Cr. 1985), cert. denied, 476 U S. 1171 (1986)(citation

omtted). “Because federal courts have a strong interest in the
finality of judgnments, notions for reconsideration should be

granted sparingly.” Continental Cas. Co. v. Diversified |Indus.,

Inc., 884 F. Supp. 937, 943 (E.D. Pa. 1995)(citation omtted). A
court “wll reconsider an issue when there has been an

i ntervening change in the controlling | aw, when new evi dence has
becone avail able, or when there is a need to correct a clear

error or prevent manifest injustice.” NL Indus., Inc. V.

Commercial Union Ins. Co., 65 F.3d 314, 324 n.8 (3d Cr.

1995) (citation omtted); Smth v. Gty of Chester, 155 F. R D

95, 96-97 (E.D. Pa. 1994)(citation omtted).

1. DI SCUSSI ON.

Carson’s Motion was filed within ten (10) days of the
Court’s Menorandum Qpi nion, therefore it is not tine-barred.
FED. R Qv. P. 6(a). The Court considers Carson’s Mdtion to
Clarify an appropriate notion because the fraud section of the
Menor andum QOpi ni on appears confusing as it pertains to Carson.
Upon revi ew of the Menorandum Opi ni on for that purpose, the Court
is convinced that Carson’s notion for clarification should be

treated as a notion to reconsider. See W, Inc. v. City of




Phila. Dept. of Lic. & Inspec., 983 F. Supp. 637 (E. D. Pa.

1997) (treating notion to clarify as one for reconsideration);

United States v. Conley, 878 F. Supp. 751 (WD. Pa. 1994)(notion

for clarification requested relief nore in nature of

reconsi deration and court treated as such); Melnyczenko v. lLove,

No. ClV.A 90-5830, 1991 W 87078, *1 (E.D. Pa. My 20,
1991) (interpreting nmotion for clarification as a notion to
reconsider). Accordingly, an analysis of the County’ s fraud
cl ai m agai nst Carson foll ows.

A Fraud.

The econom c | oss doctrine applies to bar the County’s
negligent m srepresentation clainms against both M crovote
Corporation (“Mcrovote”) and Carson. Moreover, the County is
barred fromasserting an intentional fraud claimwth regard to
Carson’s and Mcrovote’'s representations after the Novenber, 1995
el ection, since the County retained a law firmat which M chael
| . Shanbs, J.D., Ph.D., was a partner, “to analyze past elections
and nmake recommendations to secure properly functioning voting

machi nes for upcom ng elections.” Mntgonery County v. Mcrovote

Corp., No. CV.A 97-6331, 2000 W. 134708, at *8 (E.D. Pa. Feb. 3,

2000) (quoting Montgonery County v. Mcrovote Corp., 175 F. 3d 296,

298 (3d Gir. 1999)). The retention of Shanps’ |aw firmindi cates
that the County did not justifiably rely on Mcrovote’'s

representations in entering into the addendumto the original



sal es contract between Mcrovote and the County. Thus, the only
remai ning intentional fraud claimfor consideration against the
Def endants pertains to the Defendants’ representations prior to
t he Novenber, 1995 el ection.

B. I ntentional Fraud By Carson.

The initial question which this Court nust address is
whet her the County neets its sumrmary judgnent burden and sets
forth sufficient intentional acts or m srepresentations by
Carson. The County bases its remaining intentional fraud claim
agai nst Carson on the allegation that Carson commtted fraud by
om ssion or concealnent, i.e., if Carson had disclosed that its
machi nes were defective and negligently designed, the County
woul d not have purchased or begun using the machines. (Conpl., 1
62.)

“The elenents for the tort of intentional non-

di scl osure are basically the sane as that of fraudul ent
m srepresentation; however, there can be no liability for

fraudul ent conceal nent absent sone duty to speak.” Cty of Rone

v. danton, 958 F. Supp. 1026, 1038 (E.D. Pa.), aff’'d., 133 F. 3d

909 (3d Gr. 1997)(citing Duquesne Light Co. v. Westinghouse

Elec. Corp., 66 F.3d 604, 611-12 (3d Cir. 1995); Gbbs v. Ernst,

647 A 2d 882, 889 n.12 (Pa. 1994); and In re Estate of Evasew,

584 A 2d 910, 913 (Pa. 1990)). Wen one party is in a “fiduciary

or confidential relationship to the other,” a duty to speak



ari ses.

A 2d at 912-13).

Id. (citing Duguesne, 66 F.3d at 612 and Evas

ew, 584

“Aside fromthe nore well-known exanples of a

confidential relationship . . . a confidential relationship

arises when the relative position of the parties results in a

situation in which one party has power and neans to take

advant age of or exercise undue influence over the other.” |d.

(citing Evasew, 584 A 2d at 913). Here, the County al

Carson and the County had a confidential relationship,

| eges that

t heref ore

Carson had a duty to disclose information concerning machi ne

mal functions or difficulties. In Gty of Rone, the court noted,

citing authority, that:

ld. at 1038-39 (citing Duguesne,

A duty to speak may al so arise as a
consequence of an agreenent between parti es,
as a result of one party's reliance on
the other's representations, if one party is
the only source of information to the other
party, or the problens are not discoverable
by ot her reasonable neans. A duty to speak
may al so occur when disclosure is necessary
to prevent an anbi guous or partial statenent
from bei ng m sl eadi ng; where subsequently
acqui red know edge nakes a previous
representation fal se; or where the

undi scl osed fact is basic to the transacti on.

(Second) of Torts 8 551). There is no duty to speak,

66 F.3d at 612-13; Rest at enent

however,

“when both a plaintiff and defendant are sophisticated business

entities,

access to | egal

entrusted with equal know edge of the facts and equal
representation.” |d. at 1039 (citing Duquesne,

66 F.3d at 613).



Carson’s President, WIlliamH Carson, has provided an
affidavit in which he states that “Carson has never had any oral
or witten contractual relationship with Mntgonery County.” (W
Carson Aff. at 3, § 15.) The County has not presented sufficient
facts to raise a genuine issue as to whether Carson stood in a
confidential or fiduciary relationship with it. In fact, the
County fails to establish the existence of any direct
rel ati onship between Carson and the County fromthe tine the
County purchased the voting systemfrom M crovote until after the
Novenber, 1995 election. Consequently, the County’s claimfor
direct intentional fraud by Carson fails.

C. The Rel ationship Between Carson and M crovote.

An analysis of the intentional fraud allegations
agai nst Carson necessarily involves an exam nation of the
rel ati onship between Carson and Mcrovote to determne if either
party is liable for the other’s alleged m sstatenents. Carson
correctly states that if the facts regarding its relationship
with Mcrovote are not in dispute, the decision of whether there
was an agency relationship between the parties should be nade by

this Court. (Carson Reply Br. at 48)(citing Feller v. New

Ansterdam Cas. Co., 70 A 2d 299, 300-01 (Pa. 1950) (“where the

facts [giving rise to the relationship] are not in dispute,
t he question becones one for determ nation by the court”);

Ref use Managenent Sys. v. Consolidated Recycling & Transfer Sys.,




671 A 2d 1140, 1147 (Pa. Super. 1996)(citations omtted)(“where
the facts are not in dispute, the question is one which is

properly decided by the court”); and Juarbe v. Gty of

Phi | adel phia, 431 A 2d 1073, 1076 (Pa. Super. 1981)(“If the facts

are not in dispute, the question of the relationship between the
parties is one which is properly determ ned by the court.”)).
Carson nmai ntains that no disputed factual issues exist, therefore
the issue of agency is properly before this Court. (Carson Reply
Br. at 48.)

“An agency relationship is created when one party
consents to have another act on its behalf, with the principal

controlling and directing the acts of the agent.” AT & T Co. v.

W nback & Conserve Program Inc., 42 F.3d 1421, 1434 (3d Gr.

1994), cert. denied, 514 U S. 1103 (1995)(citations omtted). In

this case, the County alleges that Carson and M crovote were each
other’s agents. Under Pennsylvania |law, there are four types of
agency:

(1) express authority, or that which is
directly granted; (2) inplied authority, to
do all that is proper, usual and necessary to
t he exercise of the authority actually
granted; (3) apparent authority, as where the
princi pal holds one out as agent by words or
conduct; and (4) agency by estoppel.

L&V Beverage Co. Vv. Anheuser-Busch, Inc., No. ClV.A 85-6937, 1988

W. 85670, at *11 (E.D. Pa. Aug. 16, 1988)(citations omtted).

The County has the burden of establishing agency. 1d. The



County asserts that each type of agency is present in this case,
yet does not specifically delineate which of its cited facts
support each agency theory.

It is undisputed that M crovote and Carson entered into
an exclusive distribution agreenent dated Septenber 15, 1986
whi ch governed their relationship at the time Mcrovote
contracted with the County. (W Carson Dep., Ex. 37.)%
Pursuant to the contract terns, Carson manufactured voting
machi nes and M crovote sold and distributed them The County
states that “[h]lere, it is for the jury to decide whether the
agency agreenent creates an agency relationship for Mcrovote to
sell the Carson nmachines to Montgonery County under the M crovote
trade nane.” (County’s Br. in Supp. of Consolidated Qopp’'n to
Defs.” Mots. Summ J. at 116-17.) According to the County,
because the | anguage of the Carson-M crovote contract
specifically states that Mcrovote is Carson’s agent, Carson is
liable for Mcrovote's material om ssions and m srepresentations
to Montgonery County. (ld. at 114-15.) The Distribution

Agreenent provides, in pertinent part, that:

‘WlliamH Carson testified as to a subsequent agreenent
dat ed Decenber 20, 1992 between Carson and M crovote contai ning
the identical provision regarding agency as the Septenber 15,
1986 contract. This subsequent contract, which Carson has
produced, was not signed by the parties; therefore, the ternms of
t he Septenber 15, 1986 contract govern Mcrovote's role when it
executed its contract with the County. (W Carson Dep. at 306,
Ex. 37.)



17. Sales Agent. Buyer [Mcrovote] shall be
t he exclusive sales agency for the sale of
the voting machines for so long as the
production and sale of voting machines is
profitable to both corporations. The Seller
[ Carson] agrees to sell the voting machi nes
only to Buyer. The Buyer agrees to buy

M CROVOTE machi nes only from Sel |l er.

(W Carson Dep., Ex. 37 at 3-4, § 17.)(enphasis added).®> The
County’s concl usive statenent that an agency was created by

| abeling the parties’ relationship as an “excl usive sal es agency”
is erroneous. The use of the term “agency” does not
automatically convert a relationship into an agency rel ati onship;

rather, it is the essence of the actual relationship which

governs whether or not an agency is created. L&M Beverage, 1988

W. 85670, at *14.
The County also cites the follow ng as “significant
factual evidence of this agency relationship between Defendants”

goi ng beyond the witten contract terns: (1) “the two conpanies

°The County also cites a provision in a Septenber 3, 1997
agreenent which states, “Seller shall have the sole right, inits
absol ute discretion to approve or disapprove the use of the other
conponent parts formng a DRE voting system” (W Carson Dep.

Ex. 39 at 3, 1 3.)

Al t hough the County contends that this provision establishes
that Carson controlled the software through their right to
approve or di sapprove additional conponents beyond the M-464
machi ne, this contract was executed after the Novenber, 1995
el ection and thus is not regarded in this fraud anal ysis.
Simlarly, two other contracts dated January 29, 1998, and
January 30, 1998 are not considered. (W Carson Dep., Exs. 39&
40.)



admttedly have a very close relationship” (W Carson Dep., Ex.
22);% (2) “Mcrovote enpl oyees are on the Carson health plan” (W
Carson Dep. at 300); (3) “Carson has the first right to buy out
M crovote and M crovote has the first right to buy out Carson”
(W Carson Dep., Exs. 37-41);7 (4) “Carson and Mcrovote jointly
executed contracts for the sale of voting machines with counties
[ ot her than Montgonery County]”; (5) “. . .they spoke as one.
They were a teant (Hoeffel Dep. at 179-80);8 (6) the inception of

the rel ationship between Carson and M crovote indicates an agency

6Al t hough the County cites WIIliam Carson Exhibit 22, this
Exhi bit has neither been filed of record with the Cerk of Court
nor provided to the Court via courtesy copy.

The | anguage of the Septenber 15, 1986 excl usive
di stribution agreenent at issue specifically provides that if
Carson should “offer to sell or receive and [sic] offer for their
busi ness,” Carson “agrees to offer in witing, first rights to

purchase manufacturing rights to the M CROVOTE nmachi nes, |icense
or patent rights, any drawi ngs and nodels, any inventory, parts
and manufacturing supplies to Mcrovote. |In the event that

Carson and Mcrovote “fail to agree on terns or conditions of
sale within 45 days of date of notice,” Mcrovote's right to
purchase term nates and Carson “may then offer such rights to a
purchase offer to any party.” (W Carson Dep., Ex. 37 at 4, |
21.) Provisions allowing for nutual options to purchase are
found in subsequent agreenents. As stated in n.5, supra, these
contracts were executed after the operative facts of this case
and thus wll not be considered.

8The County did not provide the entire statenment given by
former Conmi ssioner Hoeffel at his deposition. He states, “And |
felt Carson and Mcrovote both after, were, after the Novenber 95
failure, I don't think I ever heard of Carson before that. Wen
all the problens occurred, then Carson and Ries canme to a
nmeeting. And they spoke as one, They were a team So they nade
joint representations.” (Hoeffel Dep. at 179.) This statenent
pertains to actions by Carson and Mcrovote after the Novenber,
1995 el ecti on.

10



relationship since “. . . James F. R es msappropriated the

prot otype of an electronic voting machi ne from anot her conpany
and asked WIlliam Carson to build it so long as M crovote was
permtted to exclusively sell the voting machines.” (W Carson
Dep. at 297-99); (7) although the voting machi nes are

manuf actured by Carson, they are nanmed “M crovote M-464 voting
machi nes”; and (8) the fact that Carson, not M crovote, produced
i n di scovery thousands of docunents or pieces of correspondence
between M crovote and its county clients attenpting to resolve
problenms with the defective machines reflects the intricate
relati onship which Carson had with Mcrovote. (County’s Br. in
Supp. of Consolidated Qop’'n to Defs.’” Mdts. Summ J. at 117-18.)
Because the County alleges that these facts support its agency

t heori es, each agency type is hereafter exam ned to determ ne
which, if any, agency relationship existed between Carson and

M crovot e.

1. Expr ess Agency.

The basic el enents of express agency a plaintiff nust
show i n Pennsyl vania are “the manifestation by the principal that
the agent shall act for him the agent’s acceptance of the
undertaki ng, and the understanding of the parties that the

principal is to be in control of the undertaking.” L&M Beverage,

1988 WL 85670, at *11 (citing Scott v. Purcell, 415 A 2d 56, 60

(Pa. 1980), and quoting Restatenent (Second) of Agency, 8 1(1),

11



cnt. b (1958)). The Restatenent (Second) of Agency, section 14J
(1958), provides: “one who receives goods from another for resale
to a third person is not thereby the other’s agent in the
transaction; whether he is an agent . . . depends upon whet her
the parties agree that h[e] . . . is to act primarily for the
benefit of the [seller] or is to act primarily for his own
benefit.” 1d. at *13. The County has presented no evidence for
this Court to conclude that Mcrovote consented to act primarily
for Carson’s benefit or Carson consented to act primarily for
M crovote’s benefit. It appears, in fact, that Mcrovote acted
for its own benefit and profit, as reflected in the business
rel ati onshi p established between these two parties. Janes F.
Ries, Mcrovote’'s President, who previously worked for a voting
machi ne manuf acturer, brought a prototype of that conpany’s
voting machine to WIlliam Carson, asking himto build a simlar
sort of electronic voting machi ne, and proposi ng an excl usive
sales and distribution relationship between them (W Carson
Dep. at 297-99). There is no evidence that, through this
transaction, either party controlled the other party’s
activities.

The history of sales transactions between the parties
also indicates little or no control by Carson over M crovote.
Carson manufactured machines for Mcrovote. (W Carson Dep., EX.

37 at 1, 1 1.) Carson was responsible for tendering delivery of

12



t he machi nes by notifying Mcrovote by duplicate invoice
containing the serial nunbers of the machines as they were
shipped. (ld. at 2, 1 9.) Carson billed Mcrovote as each
machi ne was shipped, F. O B. Carson’s dock. (ld.) R sk of |oss
wWth respect to the voting nmachi nes purchased by M crovote passes
as soon as the machi nes are picked up or shipped out of Carson’s
manufacturing facility. (W Carson Aff. at 3,  11.) 1In
addi tion, Carson was responsible for training Mcrovote personnel
only and M crovote was responsible for training all of its sales
personnel and “any and all necessary enpl oyees and service
personnel of purchasers of equipnment and [was to] provide al
field service for equipnent.” (W Carson Dep., Ex. 37 at 2, ¢
11.) The distribution agreenent also provided that if the
machi nes were |icensed by agreenent of both M crovote and Carson,
t he proceeds of any such agreenent woul d be divided “on a 50% 50%
basis between the parties after any expenses incurred in securing
and preparing any licensing agreenent.” (ld. at 3, § 16.) The
agreenent further provided that Mcrovote “shall be responsible
for all sales, sales pronotion, advertising and distribution of
the M CROVOTE nmachine.” (l1d. at 4, § 19.) This distribution
agreenent does not permt any exercise of control by one party
over the other party.

Agents are characterized as either servants or

i ndependent contractors, depending on the amount of control the

13



principal is capable of exercising over the agent. AT & T v.
W nback, 42 F.3d at 1434. The United States Court of Appeals for
the Third Grcuit (“Third Crcuit”) states that servants
“generally are enpl oyees of the principal, and are subject to
physi cal control by the principal.” [d. at 1435. In contrast,
an i ndependent contractor “is not subject to that degree of
physi cal control, but is only subject to the general control and
direction by the principal.” 1d. “All agents who are not
servants are independent contractors.” |d. This distinction is
i nportant, according to the Third Circuit, because the scope of
an enployer’s liability for its representatives is dependent upon
the characterization of their relationship. |d.

The Third G rcuit distinguishes the two types of agency
as:

If the principal is the master of an agent

who is his servant, the fault of the agent,

if acting within the scope of his enpl oynent,

will be inputed to the principal by reason of

respondeat superior. . . .On the other hand,

‘“the principal [generally] is not vicariously

liable for the torts of the independent

contractor if the principal did not direct or

participate in them’
Id. (citations omtted). Here, the relationship between Carson
and M crovote was not a master-servant agency since the County
has not set forth sufficient facts to establish that Mcrovote

was enpl oyed by Carson or was controlled by Carson.

Additionally, there is an insufficient factual basis for any

14



enpl oynment or control of Carson by M crovote.

The next step in the express agency anal ysis is whether
M crovote was an agent i ndependent contractor or a non-agent
i ndependent contractor. The Restatenent defines a non-agent
i ndependent contractor as “[a] person who contracts to acconplish
sonet hing for another or to deliver sonething to another, but who
is not acting as a fiduciary for the other is a non-agent
contractor.” |d. at 1439 (citing Restatenent (Second) Agency 8§
14N, cnt. (b)). 1In this case, Mcrovote was the exclusive seller
and distributor of the Mcrovote MW-464 voting nmachi nes and
neither Mcrovote nor Carson acted as each other’s fiduciary.
Rat her, each acted for its own benefit. Thus, Mcrovote can be
consi dered a non-agent independent contractor of Carson. As
such, Carson is not liable for the actions or statenments of
M crovot e.

2. | npl i ed Agency.

The second type of agency is inplied agency. Inplied
authority rests on a finding of express authority. Bensalem

Township v. Coregis Indem Co., 1995 W 290438, at *12 n. 26 (E. D

Pa. May 10, 1995). Because there is no express agency, supra,
there |i kew se cannot be an inplied agency between Carson and
M crovot e.

3. Appar ent Agency.

Apparent agency is, under Pennsylvania | aw, the “power

15



to bind a principal which the principal has not actually granted,
but which | eads persons with whom his agent deals to believe that

he has granted.” L&M Beverage, 1988 W. 85670, at *14 (quoting

Revere Press, Inc. v. Blunberg, 246 A 2d 407, 410 (Pa. 1986);

Rest at enent (Second) of Agency, 8 27 (1958)). This authority
“flows fromthe conduct of the principal and not fromthat of the

agent.” 1d. (quoting D & G Equip. v. First Nat'l Bank of

G eencastle, 764 F.2d 950, 954 (3d Cr. 1985)). Apparent agency

turns on the conduct of the principal “which reasonably
interpreted, causes the third party to believe that the principal
consents to have the act done on his behalf by the person

purporting to act for him” |d. (quoting Adriatic Ship Supply

Co. v. MV Shaula, 632 F. Supp. 1573, 1575 (E.D. Pa. 1986)). As

set forth in the Restatenent (Second) of Agency, section 267,

One who represents that another is his
servant or other agent and thereby causes a
third person to justifiably rely upon the

care or skill of such apparent agent is
subject to liability to the third person for
harm caused by the |lack of care or skill of

the one appearing to be a servant or other
agent as if he were such.

Drummond v. Hilton Hotel Corp., 501 F. Supp. 29, 31 (E.D. Pa.
1980) (quoti ng Restatenent (Second) of Agency, 8§ 267 (1975)). The
County has provided no evidence which indicates any conduct of or
by Carson consenting to Mcrovote's acts or statenents. In

addi tion, no evidence has been provided to indicate any contact

or interaction between the County and Carson prior to the

16



Novenber, 1995 el ecti on.

The voting systens were marketed as M crovote machi nes.
The machi nes were also | abeled “M crovote W-464,” providing no
indication to the end user that Mcrovote marketed the machi nes

on Carson’s behal f. Carson’s President, WIlIliamH Carson,

testified:
Q Has Carson Manufacturing ever sold voting nachines
directly to a county?
A No.
Q Has Carson Distributing ever sold voting machi nes
directly to a county?
A No.

(W Carson Dep. at 296.) In the Introduction to its Response to
Bid Specifications for Montgonery County, however, M crovote
st at es:

In addition, the Mcrovote/Carson “teant

of fers Montgonery County a teamw th great
corporate stability. |Indeed, unlike every
ot her el ectronic voting system manufacturing
and sal es partnership, the M crovote/ Carson
ownership and team has remained virtually
unchanged since 1982, now over 11 years.
This means we can offer Montgonery County a
st abl e manufacturing, service and support
capability with a proven, PRODUCTI ON el ecti on
track record.

(Greenhal gh Dep., Ex. 36 at 1.) In addition, copies of machine
patents owned by Carson were attached to the sane docunents.
(ILd., Ex. 36.) This docunent submtted to the County indicates
that Carson and M crovote work together, but is not evidence that

Carson granted M crovote apparent agency authority because in

17



order for an agent to possess apparent authority, “there nust be
‘“mani festations by the alleged principal to a third person
that the alleged agent is authorized to bind the principal.

" Inre Richard Buick, Inc., Nos. CV.A 92-4957, 92-5137,

90- 0080, 1993 W. 166775, at *3 (E.D. Pa. May 17, 1993)(quoting

G zzi v. Texaco, Inc., 437 F.2d 308, 309 (3d Gr.), cert. denied,

404 U. S. 829 (1971)). Here, there are no representations by
Carson to indicate to the County that Mcrovote had any apparent
authority to act on Carson’s behalf. Thus, because there is no
evi dence that Mcrovote indicated to the County that Carson was
t he machi ne manufacturer, the County cannot establish any grant
of apparent agency authority by Carson to M crovote.

4. Agency by Est oppel .

The final type of agency recognized in Pennsylvania is
agency by estoppel, which conprises two required elenents: (1)
negligence on the part of the principal in failing to correct the
belief of the third party concerning the agent; and (2)

justifiable reliance by the third party. L&M Beverage, 1988 W

85670, at *15 (citing Turnway Corp. v. Soffer, 336 A 2d 871, 876

(Pa. 1975)). This concept “depend[s] upon a nmanifestation by the
alleged principal to a third person and a reasonabl e belief by
the third person that the alleged agent is authorized to bind the

principal.” 1d. (quoting Universal Mtg. & Consulting, Inc. v.

Hartford Life & Accident Ins. Co., 413 F. Supp. 1250, 1261 (E.D.

18



Pa. 1976)). The County’s agency by estoppel argunent fails for
the sane reasons as its apparent agency theory.

V. CONCLUSI ON.

Due to Carson’s request for clarification, the Court
revisited section Ill1.A 2. of its Menorandum Qpi ni on pertaining
to the County’s fraud cl ai m agai nst Carson and the evi dence
provi ded by the County and Carson in their notions. |In order to
prevent manifest injustice, Carson’s Mtion for Summary Judgnent
for fraud is granted. Count IV of County’s Conpl ai nt pertaining
to Carson is dismssed inits entirety.

Because of the foregoing, | enter the follow ng Oder.

19



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NONTGOVERY COUNTY, : ClVIL ACTI ON
Plaintiff, :
v. : No. 97-6331
M CROVOTE CORPORATI ON, :
CARSON MANUFACTURI NG COVPANY, | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

ORDER

AND NOW this 31st day of March, 2000, upon
consideration of the Mdtion of Carson Manufacturing, Inc. for
Clarification of the Court’s Ruling on Intentional Fraud, and the
County’s Response thereto, it is hereby ORDERED that:

1. Carson’s Motion is GRANTED

2. the third full sentence of the February 3, 2000
Menmor andum p. 20, is hereby corrected as follows: “Here, the
gist of the action is in contract, and the County’'s relief for
its fraud claimlies in contract damages. Thus, it appears that
the econom c | oss doctrine bars the County’s recovery for
Def endants’ al |l eged negligent m srepresentations, but further
anal ysis of Carson’s alleged intentional m srepresentations is
required;”

3. the February 3, 2000 Menorandumin this case is



corrected at p. 26, sentence 2, as follows: “Accordingly,
Carson’s Motion for Summary Judgnent is granted with respect to
Count 1V of the Conplaint and Mcrovote' s Mition for Sunmary
Judgnent is denied with respect to intentional fraud prior to the
Novenber, 1995 el ection;” and

4. paragraph 3 of the February 3, 2000, Order is
hereby corrected as follows: “Defendants’ Mtions for Summary
Judgnent are GRANTED in part and DENIED in part. Carson is
DENI ED sunmary judgment on Count Il (Breach of Warranty) of
Plaintiff’s Conplaint and Carson i s GRANTED summary judgnent on
Counts | (Negligence) and IV (Fraud) of Plaintiff’s Conplaint.
M crovote is DENI ED summary judgnent on Counts Il (Breach of
Warranty) and Il (Breach of Contract) of Plaintiff’s Conplaint
and M crovote is GRANTED summary judgnent on Counts |
(Negligence) and V (Wongful Use of Cvil Proceedi ngs) of
Plaintiff’s Conplaint. Summary judgnent on Count |V (Fraud) of
Plaintiff’s Conplaint is DENIED to M crovote for intentional

fraud prior to the Novenber, 1995 election. Wst Chester is

DENI ED Sunmary Judgnment on Count VI (Action Under the Perfornmance
Bond) of Plaintiff’'s Conplaint.”

BY THE COURT:




Robert F. Kelly,



