IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RENEE L. BERGER : ClVIL ACTI ON
V.
LI VENGRI N FOUNDATI ON, et al. 5 NO. 00-CV-501
MEMORANDUM
Padova, J. March 27, 2000

Plaintiff Renee Berger originally filed this action in the
Court of Common Pleas of Berks County against U S. Healthcare,
Inc., the Livengrin Foundation, and Luis Tol entino. Defendant U. S.
Heal thcare, Inc., tinely renoved the action to this Court pursuant
to 28 U.S.C. § 1441 (1994), and noved to dism ss all counts agai nst
it on the basis of conplete preenption under section 502(a) of the
Enpl oyee Retirenment Inconme Security Act of 1974 (“ERISA’), 29
US C § 1132(a)(1994). In response, Plaintiff tinmely filed a
Motion to Renmand. The Court held oral argunent on the renmand
i ssues on March 23, 2000. For the follow ng reasons, the Court

grants Plaintiff’s Motion.

l. BACKGROUND

Plaintiff’s claims arise fromthe following facts alleged in



the Conplaint. Wile she was enployed as a teacher at the Little
Peopl e Day Care i n Wom ssi ng, Pennsyl vania. Plaintiff Renee Berger
(“Berger”) obtained health i nsurance fromU. S. Heal thcare (“USHC")
t hrough her enployer. At sone point, Berger sought treatnent for
al cohol addiction froman entity naned Chit Chat and/or the Caron
Foundation (collectively “Chit Chat”), who recommended her for
adm ssion into its twenty-eight day inpatient treatnent program
Rat her than paying for coverage at Chit Chat, USHC referred
Plaintiff for treatnment at the Livengrin Foundation (“Livengrin”)
w th whom USHC has a | ongst andi ng contract.

Li vengrin did not recommend her for an inpatient program but
rat her placed her in outpatient treatnent. She net three tines per
week for one hour with her assigned counselor, Luis Tolentino.
Over tine, Tolentino allegedly coerced Berger into engaging in a
sexual relationship and eventually cohabitating wwth him During
the course of the relationship, Tolentino allegedly sexually and
physi cal |y assaulted, and verbally abused Berger. Al the while,
Berger remained addicted to alcohol and drugs. Since | eaving
Tol entino, Berger has engaged in other abusive relationships
causing her to relapse back into her alcohol and substance
addi ctions, and suffer fromnental and enoti onal problens requiring
ext ensi ve psychol ogi cal treatnent.

Plaintiff’s Conplaint alleges thirteen counts in which she

seeks damages for the all egedly negligent treatnent rendered by all



three Defendants. Al thirteen counts are purportedly based in
state law. The central issue before the Court is whether the
Conplaint is “as defendant see[s] it, nerely an ERISA claim for
deni al of benefits masqueradi ng as a nedi cal nal practice action, or
as plaintiff see[s] it, sinply a state nal practice [and] negli gence

action that defendant cannot dress up as ERISA clains.”

Lancaster v. Kai ser Foundation Health Plan of Md-Atlantic States,

Inc., 958 F. Supp. 1137, 1138 (E. D.va. 1997). If it is the forner,
the action was properly renoved; if the latter, the Court nust

remand the case to the Court of Common Pleas of Berks County.

1. LEGAL STANDARD
The propriety of renoval is determined from a plaintiff’s

pl eadings at the tinme of renoval. See Anerican Fire & Casualty Co.

v. Finn, 341 U S 6, 14 (1951). A defendant may renove a civil
action filed in state court if the federal court would have had
original jurisdiction to hear the matter. 28 U.S.C. 8§ 1441(hb)

(1994): Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111 (3d Gir.),

cert. denied, 498 U S. 1085 (1991). Once the case has been renoved,

the court may remand if the renoval is procedurally defect or
subject matter jurisdiction is |acking. 28 U S.C. 8§ 1447(c)
(1994). The defendant bears the burden of establishing renoval
jurisdiction and conpliance wth all pertinent procedural

requi renents. Boyer, 913 F.2d at 111. Al'l doubts should be



resolved in favor of remand. |d.

To determ ne whether a conplaint states clainms which arise
under federal |aw and hence are within a district court’s original
jurisdiction under 28 U S C 8§ 1331, the court begins with the

wel | - pl eaded conplaint rule. See Metropolitan Life Ins. Co. V.

Taylor, 481 U S. 58, 63 (1987); MIller v. Riddle Memi| Hosp., No.

ClV. A 98-392, 1998 W. 272167, at *2 (E.D. Pa. May 28, 1998). Under
the well-pleaded conplaint rule, a claimarises under federal |aw
only if a federal question is presented on the face of the

plaintiff’'s properly pled conplaint. Dukes v. U.S. Healthcare,

Inc., 57 F.3d 350, 353 (3d Cir. 1995). Normally, a federal defense
to a plaintiff’s state | aw cause of action does not appear on the
face of the conplaint and is therefore insufficient to warrant
renmoval. 1d. However, an exception to the well-pleaded conpl ai nt
rul e exi sts where Congress has so conpletely preenpted a particul ar
area that any civil conplaint raising that group of clainms is

necessarily federal in character. Metropolitan Life, 481 U S. at

63- 64.

The Suprene Court has determ ned that Congress intended the
conpl ete preenption doctrine to apply to state | aw causes of action
that fit within the scope of ERISA's civil enforcenent provision

contained in section 502.* Metropolitan Life, 481 U S. at 64-66;

'ERISA is a federal statute designed to conprehensively
regul ate enpl oyee welfare benefit plans that “through the
pur chase of insurance or otherw se,” provide nedical care. Pilot
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Dukes, 57 F.3d at 354-55. Conpl ete preenption under ERI SA section

502(a), therefore, is a jurisdictional concept. In re US

Heal t hcare, 193 F. 3d 151, 160 (3d G r. 1999). Only conpl aints that

state clains wthin the scope of section 502 are renovable to
federal court. 1d.

L1l DI SCUSSI ON

USHC argues that this case was properly renoved because the
Court has original jurisdiction pursuant to 28 U S.C. 8§ 1331 over
the clainms against it alleged in the Conplaint. Although counts II,

V, VIII, XI, and XII12 purport to allege clains under Pennsyl vani a

Life Ins. Co. v. Dedeaux, 481 U S. 41, 44 (1987). Section 502(a)
of ERI SA contains a civil enforcenent nechani sm whi ch provides:
A civil action may be brought -
(1) by a participant or beneficiary
(B) to recover benefits due to himunder the
terms of his plan, to enforce his rights
under the terns of the plan, or to
clarify his rights to future benefits
under the terns of the plan;
(2) by the Secretary, or be a participant,
beneficiary or fiduciary for appropriate relief
under section 1109 of this title;
(3) by a participant, beneficiary, or fiduciary
(A) to enjoin any act or practice which
vi ol ates any provision of this subchapter or
the ternms of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress
such violations or (ii) to enforce any
provi sions of this subchapter or the terns of
t he pl an.
29 U.S.C. 8 1132(a) (1994). Section 1109 creates personal
liability for breach of fiduciary duty. 29 U S.C. 8§ 1109(a)
(1994) .

2Count Il alleges that USHC was negligent in referring
Plaintiff to Livengrin and overseeing her care. Count V seeks to
hold USHC liable on a theory of agency or vicarious liability.
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state negligence | aw, USHC mai ntai ns that they actually fall wthin
t he scope of section 502(a) of ERISA 29 U. S.C. 8 1132(a) as clains
“to recover benefits due” under the terns of an ERI SA enpl oyee
benefit plan. Therefore, according to USHC, this Court has
original jurisdiction over the action under the conpl ete preenption
exception to the well-pl eaded conplaint rule.

USHC first argues that Count Il and VIII, purportedly all eging
negli gence, actually seek recovery for benefits that were due but
erroneously w thheld. Among the acts for which the Conplaint
asserts USHC was negligent is “[f]lailing to recommend, approve
and/or authorize a 28 day inpatient treatnent program for
Plaintiff,” and “[a] dopti ng and/ or enforcing rul es, regul ati ons and
procedures which established disincentives for health care
providers to provide conplete and proper nedical care under the
circunstances of this case.” (Conpl. § 107(k), (m). The Conpl ai nt
explains in an earlier sectionthat Plaintiff had originally sought
coverage for care fromChit Chat who recommended adm ssion intoits
twenty-ei ght day inpatient treatnent program but USHC refused to
cover such a programat Chit Chat. (Conpl. Y 24-27). Instead, USHC

referred her to Livengrin who recommended only an outpatient

Count VIIIl asserts that USHC acted with gross negligence. Count
XI clainms that USHC breached its contractual and fiduciary duty
to provide her with coverage for treatnment at a conpetent
facility. Lastly, Count XlIl asserts that USHC acted in bad
faith in violation of 42 Pa. Cons. Stat. Ann. 8§ 8371 by failing
to exercise reasonable care in referring her for treatnent to

Li vengri n.



program (Conpl. 9 27). According to USHC, these allegations
fundanentally claim that the plan erroneously withheld a benefit
due, nanely treatnment in a twenty-eight day inpatient program
Thus, these Counts seek to enforce Plaintiff’s rights under her
pl an.

Wt hout concedi ng that her heal th plan was an enpl oyee benefit
pl an covered by ERI SA, or that USHC s conduct in adm nistering the
plan is regulated by ERISA, Plaintiff primarily urges that the
Conplaint alleges only state lawclains that fall outside the scope
of section 502(a). According to Plaintiff, the Conpl aint invol ves
a nedi cal nmal practice action and challenges only the quality of the
benefits that USHC provi ded.

Section 502(a)(1)(B) clains are those to recover benefits due,
to enforce rights, or clarify rights to future benefits under the
terns of an ERISA plan. 29 U S.C. § 1132(a)(1)(B); Dukes, 57 F.3d
at 355. Cains to recover benefits due are primarily conplaints
that the plan adm ni strator “w thhel d sone quantumof plan benefits
due.” Dukes, 57 F.3d at 356. The Third Crcuit has recogni zed a
di stinction between clains regarding the quantity and the quality

of the benefits due under a plan. U.S. Healthcare, 193 F. 3d at 161-

62; Mller, 1998 W. 272167, at *6. C ains concerning quantity of
care revolve around the plan admnistrator’s activities in
determining eligibility for benefits or cal cul ati ng and di sbursi ng

benefits. U.S. Healthcare, 193 F.3d at 162. Conversely, clains




regarding the quality of provided care attenpt to hold the plan
liable for its role as the arranger or provider of nedical
treatnment, whether in ternms of its decisions about the treatnent of
i ndi vidual plaintiffs or adoption of certain treatnent policies.
Id. at 162-64.

Only the former, quantity clains, are conpletely preenpted
under ERI SA section 502(a). Id. at 162. Cains about the quality
of provided service are purely state law clainms over which the
district court has no renoval jurisdiction. Id. at 162-63. To
determ ne whether a conplaint relates to the quality as opposed to
the quantity of care, courts | ook to the face of the conplaint for
allegations that the plaintiff’s injuries are due to the
defendant’s failure to provide or pay for certain benefits, or
statenents that a certain treatnent is a benefit due under an

enpl oyee benefit plan. See Spear v. Richard J. Caron Foundation,

No. CIV. A 99-0706, 1999 W 768299, at *2 (E.D. Pa. Sept. 28

1999); Delucia v. St. Luke's Hosp., No. CV. A 98-6446, 1999 W

387211, at *10-11 (E. D.Pa. May 25, 1999); Mller, 1998 W 272167,

at *5: but see Lazorko v. Pennsylvania Hosp., No. CIV. A 96-4858,

1998 W 405055, at *4 (E.D.Pa. June 30, 1998).

The Court concludes that the essence of Plaintiff’'s clains
agai nst USHC deal with USHC s responsibility for the substandard
care Plaintiff received at Livengrin and the abuse she suffered at

Tolentino’s hands. Plaintiff does not allege that USHC refused to



cover a twenty-eight day inpatient programor that such a program
is a benefit due under the plan. Rather, Plaintiff contests the
medi cal propriety in failing to recommend placenent in such a
programand in sel ecting Livengrin as the care provider. Thus, the
Conplaint primarily attacks the quality of the nedical benefits
USHC provi ded to Berger. Any |anguage indicating otherw se nerely
relates historical or contextual facts peripheral to Plaintiff’s
mai n clainms. The Court reads the Conplaint’s allegations regarding
USHC s di sincentive policy as challenging the quality of nedical

care provided. See DelLucia v. St. Luke’s Hosp., No. Gv. A 98-

6446, 1999 W 387211, at *4 (E.D.Pa. My 25, 1999). Thus,
Plaintiff’s clains under Counts Il and VIII are not conpletely
preenpt ed by ERI SA section 502(a).

USHC next argues that Count Xl states a claimfor breach of
fiduciary or contractual duty that is conpletely preenpted under
either 29 U.S.C. § 1132(a)(1)(B) or 29 U.S.C. § 1132(a)(2),(3)
(1994). The Court disagrees. Count Xl does not request recovery of
“benefits due ... under the rights of [her] plan.” 29 U S C 8§
1132(a)(1)(B) (1994). Simlarly, the count seeks neither equitable
relief for violations of ERISA or the plan’s terns, see 29 U S. C
8§ 1132(a)(3) (1994), nor the disgorgenent of profits nmade from a
personal breach of the fiduciary duties described in the statute.

See Massachusetts Mut. Life Ins. Co. v. Russell, 473 U. S. 134, 142-

43 (1985)(interpreting 29 U.S.C. 88 1109, 1132(a)(2)). The essence



of the count relates to USHC s failure to provi de conpetent care.

Lastly, USHC argues that courts have traditionally construed
clains brought pursuant to Pennsylvania’s bad faith insurance
statute, 42 Pa. Cons. Stat. Ann. 8§ 8371 (West 1999), to be
preenpted by ERISA. The Court rejects USHC s position because it
confuses defensive preenption under ERI SA section 514(a) wth
conpl ete preenption under section 502(a).® Only the latter creates
removal jurisdiction. Dukes, 57 F.3d at 355. Section 514(a)

preenption is a substantive defense, U S. Healthcare, 193 F. 3d at

160, which does not by itself create renoval jurisdiction, Dukes,
57 F.3d at 355. Hence, the district court |acks renoval
jurisdiction over state law clains that fall outside of the scope
of section 502 even if they are preenpted by section 514(a). 1d.

Contrary to USHC s assertion, courts in this district have
only interpreted the bad faith statute to be subject to section

514(a) preenption, not conplete preenption. See Garner v. Capital

Blue Cross, 859 F. Supp. 145, 147-48 (MD.Pa.), aff’d, 52 F.3d 314

(3d Cir.), cert. denied, 516 US 870 (1995); Tutolo V.

3Section 514(a) states ERISA's preenptive effect as foll ows:
Except as provided in subsection (b) of this section,
t he provisions of this subchapter and subchapter 111 of
this chapter shall supersede any and all State | aws
i nsofar as they may now or hereafter relate to any
enpl oyee benefit plan described in section 1003(a) of
this title and not exenpt under section 1003(b) of this
title.

29 U.S.C. § 1144(a) (1994).
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| ndependence Blue Cross, No. ClV. A 98-CV-5928, 1999 W. 274975, at

*2-3 (E.D. Pa. May 5, 1999) (Kelly, J.)(listing cases). Furthernore,
Count Xlll's allegations mrror those made in Counts Il and V by
challenging the quality of the nedical benefits USHC provided.
Thus, for the reasons previously discussed, Count X Il is not
subj ect to conplete preenption under section 502(a).

Since conpl ete preenption, and hence renoval jurisdiction, is
proper only where an ERISA plan beneficiary challenges the
admnistrative denial of a nedical benefit due under the plan
rather than the soundness of nedical decisions nmade during the
course of treatnent, there is no conplete preenption in this case.
Accordi ngly, the Court does not have jurisdiction over this action
pursuant to 28 U S.C. 8§ 1331, and section 502(a) of ERISA 29
US C § 1132(a). The Court, therefore, grants Plaintiff’s Mtion
and remands this action to the Court of Common Pleas of Berks
County.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RENEE L. BERGER : CIVIL ACTI ON
V.
LI VENGRI N FOUNDATI ON, et al. NO. 00- CVv-501
ORDER

AND NOW this day of March, 2000, upon consideration of
Plaintiff’s Motion to Remand (Doc. No. 5), and Defendant’s
Response thereto (Doc. No. 6); and Defendant’s Mdtion to D sm ss
Counts Il, V, VIII, IX XIIl (Doc. No. 2), and Plaintiff’s
Response thereto (Doc. No. 4), |IT IS HEREBY ORDERED t hat
Plaintiff’s Mtion is GRANTED and the above-captioned case is
REMANDED to the Court of Common Pl eas of Berks County.

Def endant’s Motion is DEN ED as npot .
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BY THE COURT:

John R Padova, J.



