IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLSTATE TRANSPORTATI ON : CIVIL ACTI ON
COVPANY, | NC. :

SOQUTHEASTERN PENNSYLVANI A :
TRANSPORTATI ON AUTHORI TY : NO. 97-1482

VEMORANDUM

Padova, J. March 27, 2000
Plaintiff, Allstate Transportation Conpany | ncorporated
(“Al'lstate”), filed this action on February 27, 1997, against the

Sout heastern Pennsyl vania Transportation Authority ("“SEPTA”)
claimng that the Defendant discrimnated against it on the basis
of race, breached contracts with both Allstate and federal and
state governnent agencies, and unlawfully retali ated agai nst

All state for filing the instant suit. Both parties have filed
Motions for Summary Judgnent. Allstate only noves with respect
to Count XV which alleges a cause of action for unlawf ul
retaliation under Title VI, 42 U S.C. 8§ 2000d (1994), and 42
US C 8§ 1983 (1994). SEPTA noves for summary judgnent with
respect to all counts. For the reasons set forth bel ow, the
Court grants in part and denies in part Defendant’s Mbdtion, and

denies Plaintiff’'s Mtion.



l. BACKGROUND*

SEPTA is a state entity responsible for the mass transit
systemin Phil adel phia and several neighboring counties.
Pursuant to a contract with the Commonweal th of Pennsyl vani a made
t hrough the Pennsyl vani a Departnent of Transportation (“Penn
DOT”), SEPTA operates and adm ni sters the Shared Ri de Program 2
The Shared Ride Programoffers transportation to senior citizens
at reduced fares. In addition to the Shared R de Program SEPTA
operates transportation services for qualified individuals with
disabilities, as required by the Anrericans with Disabilities Act
of 1990 (“ADA"), 42 U S.C. § 12101, et seq. (1994).

SEPTA' s Paratransit Division is responsible for
adm ni stering both the Shared R de Program and the ADA
transportation services. The Paratransit Division utilizes
funding fromboth state and federal sources. Rather than
providing direct service, the Paratransit D vision contracts with
private carriers to deliver the actual transportation services.

All state is a Pennsylvania corporation in the business of
provi ding transportation services to custoners in Philadel phia

since 1988. On account of its African-Anerican ownership,

!Except where indicated, the facts contained within this
section are undi sputed by the parties.

Prior to contracting with SEPTA in 1992, Penn DOT
contracted with the Bionetics Corporation, also known as Ketron,
to administer the Shared Ri de Program
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All state was certified as a D sadvantaged Busi ness Enterprise
(“DBE’) contractor by SEPTA beginning in 1989 through April 30,
1996. Cerald Henderson (“Henderson”) is the owner and President
of Allstate.

A 1993 Contract

In 1993, SEPTA released an Invitation for Bids (“IFB") to
replace various Paratransit service contracts that were set to
expire. Under the IFB format, SEPTA is required to award the
contract to the | owest responsible bidder. Allstate submtted
the lowest bid for hourly rates on |ift-van work. SEPTA awar ded
the portion of the bid related to work utilizing lift-vans to
Al'l state, and awarded the remai nder of the bid work to three
ot her non-DBE carriers. The terns of the resultant contract
between All state and SEPTA (“1993 Contract”) estimated a quantity
of 9 daily tours for which Allstate would be paid the rate that
it had bid.?3

The 1993 Contract ran for the period of July 1, 1993,

t hrough June 30, 1996, and contai ned an option for a one-year

ext ensi on exerci sable at SEPTA's discretion. In 1996, SEPTA
extended the 1993 Contract for one year to June 30, 1997. During
this extension period, SEPTA paid Allstate the sane hourly rate

that Allstate had originally bid in 1993, adding only a cost-of -

3The 1993 Contract contains a disclainmer that it is a
“requirenments type contract,” under which SEPTA is not bound to
pur chase any specific anount of services.
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[iving adj ustnent.

B. 1996 Request for Proposals

In 1996, SEPTA instituted two maj or changes to the
Paratransit system First, SEPTA changed the reservation and
schedul ing systemused in its Paratransit Division froma
centralized dispatch systemin which SEPTA arranged custoner
rides to the “Rider’s Choice” systemin which the individual
carriers would conpete for custoner reservations and schedul e
rides on their own. Second, SEPTA changed the nethod by which it
awarded Paratransit contracts fromthe Invitation for Bids to the
Request for Proposals (“RFP’) format. Unli ke the | FB system which
requi res SEPTA to accept the | owest responsible bid, the RFP
format all ows SEPTA to consider other criteria in addition to
price.

In 1996, SEPTA issued a Request for Proposals (“1996 RFP")
in which it invited carriers to submt proposals on three
different bid itens. Bidding carriers were required to account
for certain paraneters, including an estinmated nmaxi mum nunber of
trips under the new Rider’s Choice system SEPTA created a panel
to evaluate all of the submtted proposals. These eval uators,
after reviewi ng the proposals, assigned points for specified

criteria for a maximumtotal of 700 points.* Five carriers,

“The evaluation criteria covered: (1) the proposal cover
letter (maxi mum 4 points); (2) inplenentation plan (30 points);
(3) system managenent (12 points); (4) job descriptions (12
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including All state, submtted proposals under the 1996 RFP. The
final scoring resulted in the follow ng ranking: (1) Walsh Cab
Conpany, t/b/a Access Paratransit (“Access”) with 613 points; (2)
Triage, Inc. (“Triage”) with 572 points; (3) Metro Care, Inc.
(“Metro”) with 522 points; (4) Allstate with 454 points; and (5)
Atlantic Express with 404 points. Because only three bid itens
wer e avail abl e, SEPTA awarded contracts to the top three
finishers, nanely Access, Triage, and Metro. All three w nning
carriers are non-DBE firnms. SEPTA did not award a contract to
either Allstate or Atlantic Express, a non-DBE firm

C_ 1997 RFP

After the 1996 RFP contracts were awarded, two of the

W nning carriers, Access and Metro, filed for Chapter 11
bankruptcy. Furthernore, in Cctober of 1996, Access defaulted on
its Paratransit contracts. In response, SEPTA purchased Access’
vehi cl es and took over performance of its contract duties through
a newl y-created Freedom Di vi sion. SEPTA operated these direct
carrier services for nine nonths pending release of a new RFP in
May, 1997 (“1997 RFP").

The 1997 RFP substantially revised sone of the requirenents

points); (5) selection process (7 points); (6) operational plan
(35 points); (7) facility (7 points); (8) safety record (15
points); (9) vehicle inventory (10 points); (10) other equi pnent
(7 points); (11) experience (15 points); (12) financial
capabilities (35 points); (13) references (4 points); (14)

i nsurance and bonds (7 points); (15) presentation (100 points);
(16) site visits (200 points); (17) cost (200 points).
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of the 1996 RFP. SEPTA now required carriers to pay a
substantially higher bid bond and performance bond than under the
1996 RFP. SEPTA further mandated a m ni num wage for drivers, and
prohi bited the use of |eased drivers and mai nt enance
subcontractors. Mst notably, the 1997 RFP required bidders to
wai ve any clains that could potentially be brought in connection
wth the 1997 RFP process. Allstate declined to submt a
proposal. Only one carrier, Atlantic Paratransit, submtted a

proposal, and was consequently awarded the contract.

D. Al lstate’s Application for DBE Recertification

Pursuant to federal |aw, SEPTA maintained a program by which
it certified contracting conpanies who net certain eligibility
st andards as D sadvant aged Busi ness Enterprises. Allstate was
originally certified for one year as a DBE in 1989. SEPTA then
recertified Allstate as a DBE for a three-year termbeginning in
1990, and then again for another three years in 1993.

This last DBE certification expired on April 30, 1996.
Several weeks prior to that date, Allstate applied for
recertification. To date, SEPTA has neither formally approved or
denied Allstate’s application. SEPTA's failure to render a
deci sion prevents Allstate fromappealing to the US DOT through
procedures provided under the relevant federal regul ations.

1. LEGAL STANDARD



Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law” Fed. R Cv. P. 56(c);

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The

substantive | aw determ nes which facts are critical and which are
irrelevant. An issue is “genuine” if the evidence is such that a
reasonable jury could return a verdict for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

factual dispute is “material” if it mght affect the outcone of
t he case under governing law. 1d.

A party seeking sunmmary judgnment always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmaterial
fact. Celotex, 477 U S. at 321. Were the non-noving party
bears the burden of proof on a particular issue at trial, the
movant’s initial Celotex burden can be net sinply by “pointing
out to the district court that there is an absence of evidence to
support the non-noving party’s case.” 1d. at 325. After the
nmoving party has nmet its initial burden, “the adverse party’s
response, by affidavits or otherwi se as provided in this rule,

nmust set forth specific facts showing that there is a genuine



issue for trial.”®> Fed. R Cv. P. 56(e). That is, summary
judgment is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence
of an elenent essential to that party’s case, and on which that
party will bear the burden of proof at trial.” Celotex, 477 U S.
at 322. Under Rule 56, the Court nust view the evidence presented
on the notion in the light nost favorable to the opposing party.
Anderson, 477 U. S. at 255.

L1l DI SCUSSI ON

The Anended Conpl aint all eges seventeen counts, six of which
have al ready been dism ssed with prejudice by prior Oder.5
Counts Il through V allege that SEPTA discrim nated agai nst
Al state on the basis of race in violation of 42 U S.C. § 1981

(1994) (Count I1); 42 U.S.C. § 1983 (1994) (Count I111); Title VI

°In opposition to SEPTA's Mdtion for Sunmary Judgnent,
Al l state submitted five volunmes of exhibits totaling hundreds of
pages. In its acconpanying brief, Alstate essentially directed
the Court to read all of the exhibits and select those facts that
support Allstate’s claim (See e.g. Pl. Resp. to Def’'s Mt. for
Summary Judgnent at 70 “Unfortunately, for the Court’s review
process the entire deposition transcripts of all four principal
SEPTA wi tnesses should be read. ... In those are laid out the
crux of plaintiff’s conplaints about this process.”) The Court
declines Allstate’s invitation for such an open-ended review, and
only considers those subm ssions to which Allstate specifically
points in the relevant sections of its briefs. It is the
litigating party, and not the Court, who bears the burden of
setting forth specific facts in support of its case.

The Court dism ssed Counts I, XII, XIIl, XV, XVI, and XVII
by Order dated February 12, 1998, approving and adopting the
Menor andum Order of Magi strate Judge Charles B. Smith dated
COct ober 20, 1997.



of the Cvil R ghts Act of 1964, 42 U S.C. § 2000d (1994) (Count
IV); and 49 U.S.C. 8 306(b) (1994) (Count V).

Counts VI and VII claimbreaches of the 1993 Contract under
Pennsyl vania state law. Counts VIII and | X allege that SEPTA
breached its contracts with the United States Departnent of
Transportation (“US DOT”) and Penn DOT respectively by
discrimnating against Allstate on the basis of race. Count X
requests recovery for SEPTA's alleged failure to conply with a
prom se to assign extra work to Allstate under the 1993 Contract
on a theory of prom ssory estoppel under Pennsylvania |law. Count
Xl asserts a cause of action for breach of the inplied covenant
of good faith and fair dealing under the 1993 Contract. Lastly,
Count XV states a claimfor unlawful retaliation in violation of
Title VI and section 1983.

A. Counts Il -V

As stated above, Allstate brings clains under sections 1981,
1983, 2000d, and 306 for inperm ssible racial discrimnation. 42
U S C 8§ 1981 mandates equal rights to nmake and enforce
contracts:

Al persons within the jurisdiction of the United
States shall have the same right in every State
and Territory to nmake and enforce contracts, to
sue, be parties, give evidence, and to the ful

and equal benefit of all |aws and proceedi ngs for
the security of persons and property as is enjoyed
by white citizens, and shall be subject to like
puni shment, pains, penalties, taxes, |icenses, and
exactions of every kind and to no other.



42 U.S.C. § 1981 (1994). To sustain a claimunder section 1981,
a plaintiff nust prove that: (1) he is a nmenber of a protected
raci al group; (2) the defendant intended to discrimnate against
hi mon the basis of race; and (3) the discrimnation concerned
one or nore of the activities enunerated in the statute, nanely

t he maki ng and enforcenent of contracts. Wod v. Cohen, Gv. A

Nos. 96-3707, 97-1548, 1998 W. 88387, at *5 (E.D.Pa. Mar. 2,
1998) (citation omtted).

Li kew se, to state a clai munder section 1983 based on the
Equal Protection O ause of the Fourteenth Amendnent, Allstate
must prove that SEPTA purposefully discrimnated against it.

Andrews v. Gty of Phil adel phia, 895 F.2d 1469, 1478 (3d Gr.

1990). To this end, Allstate nust show that it was treated
differently on the basis of its race fromother entities who were

simlarly situated. 1d.; Johnakin v. Gty of Philadelphia, Gv.

A. No. 95-1588, 1997 W. 381773, at *10 (E.D.Pa. June 27, 1997).
Both Title VI of the Cvil R ghts Act of 1964, 42 U S.C. 8§
2000d, and 49 U. S. C. 8 306(b) prohibit exclusion from
participation in, denial of benefits of, and discrimnation under
progranms or activities that receive certain types of federal
financi al assistance on the ground of race, color, or national
origin. 42 U.S.C. § 2000d (1994); 49 U.S.C. § 306(b) (1994).
Wil e section 2000d applies generally to prograns receiving any

federal financial assistance, section 306(b) applies specifically
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to prograns financed through “section 332 or 333 or chapter 221
or 249 of this title [Title 49], section 211 or 216 of the
Regi onal Rail Reorgani zation Act of 1973 (45 U S. C. 721, 726), or
title V of the Railroad Revitalization and Regul at ory Reform Act
of 1976 (45 U.S.C. 821 et seq.).” 49 U.S.C. § 306(b) (1994).7
The United States Court of Appeals for the Third Crcuit has
held that Title VI provides a private right of action for the
pur pose of securing injunctive or declaratory relief. Powell v.
Ri dge, 189 F.3d 387, 399 (3d Cr. 1999). In this proceeding,
Magi strate Judge Charles B. Smth in a Menorandum and Order dated
Cct ober 20, 1997, subsequently adopted and approved by the Court
by Order dated February 13, 1998, concluded that section 306 al so
creates a private right of action. To maintain a claimunder
Title VI and section 306(b), a plaintiff nust establish

intentional discrimnation. See Powell, 189 F.3d at 392.

Thus, the issue of intentional discrimnation links all of
the causes of action asserted in Counts Il through V. The court
must determ ne whet her, upon viewing all of the facts and

reasonabl e inferences to be drawn therefromin the |ight nost

'SEPTA admits receiving financial assistance in accordance
with the Departnent of Transportation Act, 49 U S . C § 301, et
seq., and fromthe US Departnent of Transportation for its
Paratransit prograns. (Answer § 106, T 115). Construing this in
the light nost favorable to All state, as the non-noving party,
and in the absence of contrary evidence or argunent, the Court
concl udes that both sections 2000d and 306 apply to SEPTA in the
context of this case.
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favorable to the plaintiff, there exists sufficient evidence to
create a genuine issue of material fact as to whether the
defendant intentionally discrimnated against the plaintiff.

Hankins v. Tenple Univ. Health Sciences Ctr., 829 F.2d 437, 440

(3d Cir. 1987). In cases in which the plaintiff fails to produce
direct evidence of discrimnation, courts enploy a three-step

nmet hod of proof articulated first in McDonnell Douglas Corp. v.

Geen, 411 U S 792 (1973), and later refined in Texas Dept. of

Community Affairs v. Burdine, 450 U S. 248 (1981), and St. Mary's

Honor Ctr. v. Hicks, 509 U S. 502 (1993). Smth v. Borough of

W ki nsburg, 147 F. 3d 272, 278 (3d Gr. 1998). Allstate does not

identify the existence of any direct evidence of discrimnation
in this case.

Al t hough the McDonnel |l Dougl as nethod of analysis arose in

the context of cases filed under Title VII of the Cvil Rights
Act of 1964, 42 U S.C. 8 2000e et seq., courts generally apply it
to cases arising under other statutes that simlarly prohibit

intentional discrimnation. See Patterson v. MLean Credit Union,

491 U. S. 164, 186 (1989) (applying McDonnell Douglas framework to

8§ 1981 cases); Powell, 189 F.3d at 393 (Title VI); MKenna v.

Pacific Rail Service, 32 F.3d 820, 825-26 n.3 (3d Gr.

1994) (sections 1981 and 1983). The United States Suprene Court

has endorsed this practice of enploying the McDonnell Dougl as

framework in new contexts by characterizing the schene as a
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“careful ly designed franework of proof to determne, in the
context of disparate treatnent, the ultimate issue of whether the
defendant intentionally discrimnated against the plaintiff.”
Patterson, 491 U S. at 186. Accordingly, the Court wll apply

t he McDonnell Douglas framework to Counts I, 111, 1V, and V.

The McDonnel |l Douglas standard is a three-prong nethod that

relies on presunptions and burden shifting to establish an

enployer's intent to discrimnate. Dillon v. Coles, 746 F.2d

998, 1003 (3d Cr. 1984). Plaintiff bears the initial burden of
provi ng by a preponderance of the evidence a prinma facie case of
di scrimnation. Burdine, 450 U S. at 252; Hankins, 829 F.2d at
440. Once plaintiff has established a prim facie case of

di scrim nation, the burden shifts to the defendant to articul ate
"sone legitimate, nondiscrimnatory reason for the enpl oyee's
rejection.” Burdine, 450 U S. at 253; Hankins, 829 F.2d at 440.
| f defendant satisfies its burden of production, the presunption
created by plaintiff's prima facie showi ng drops fromthe case.
Burdi ne, 450 U.S. at 254-55; Hankins, 829 F.2d at 440. To neet
its burden of persuasion, the plaintiff nust then show by a
preponderance of the evidence that the all eged reasons proffered
by the defendant are pretextual, and that the defendant

intentionally discrimnated against the plaintiff. Fuentes v.

Perskie, 32 F.3d 759, 763 (3d Cir. 1994). The plaintiff nmay

acconplish this “directly by persuading the fact-finder that a

13



di scrimnatory reason nore |likely notivated the enpl oyer, or
indirectly by show ng that the enployer’s proffered expl anation
is unworthy of credence.” Smth, 147 F.3d at 278 (quoting
Burdine, 450 U S. at 256). Wwen the jury finds that the
defendant’s proffered justification for its actions is
pretextual, the jury is permtted, albeit not nmandated, to return
a verdict in the plaintiff’'s favor. |d.

I n support of each count, Allstate cites SEPTA s actions
concerning both the adm nistration of 1993 Contract, and the
award and procedures of the 1996 RFP. Conversely, SEPTA argues
that Allstate cannot make out a prina facie case of racial
discrimnation with respect to those allegations related to the
1996 RFP.® Even if Allstate has presented sufficient evidence to
nmeet the prima facie standard, SEPTA asserts that Allstate has
not adduced any evidence that SEPTA s conduct was the result of
its intent to discrimnate against Allstate on the basis of race.

1. Pri na Faci e Case Concerni ng 1996 RFP

McDonnel I Douglas sets forth the elenents of a prima facie

case of race discrimnation in the context of a Title VII

8SEPTA does not chall enge the sufficiency of Allstate’s
prima facie case with respect to the other allegations upon which
Counts Il through Vrest. Allstate identifies a broad array of
al l egedly discrimnatory conduct which woul d necessitate a
pai nstaking prima facie analysis for each alleged incident. For
t hat reason, the Court will not analyze the threshold question of
whet her Plaintiff has established a prina facie case with regard
to the allegations that SEPTA does not chall enge, but instead
will focus on the intent issue, as SEPTA has done in its Mdtion.
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enpl oynment di scrimnation case. MDonnell Douglas, 411 U S. at
802. In that context, a plaintiff may prove a prinma facie case by
denonstrating that (1) he belongs to a protected category; (2)
that he applied and was qualified for a job for which the

enpl oyer was seeking applicants; (3) that despite his
qualifications, he was rejected; and (4) that after his
rejection, the position remai ned open and the enpl oyer conti nued
to seek applicants from persons of conplainant’s qualifications.

ld.; Fuentes, 32 F.3d at 763. However, courts recognize that the

el ements of a prima facie case may vary depending on the facts

and context of the particular case. Pivirotto v. Innovative Sys.

Inc. 191 F.3d 344, 352 (3d Cr. 1999). Since sone of the

all egations made in this case involve a public bidding situation,

t he McDonnell Dougl as standard nust be nodified to fit that

ci rcunst ance.
I n public bidding cases, courts have altered the MDonnel

Dougl as standard in two ways. See Brown v. Aner. Honda Mdtor Co.,

939 F.2d 946 (11th Cr. 1991); c.f. T & S Assoc., Inc. V.

Crenson, 666 F.2d 722 (1st Cr. 1981). The United States Court of

Appeals for the First GCrcuit nodified the McDonnell Dougl as

prima facie standard by requiring the plaintiff to show that (1)
the plaintiff is a mnority-owed firm (2) the plaintiff’s bid
net the specifications required of those conpeting for the

contract; (3) the plaintiff’s bid was significantly nore

15



advant ageous to the defendant than the bid actually awarded; and

(4) the defendant sel ected another contractor. T & S Service,

666 F.2d at 725 (involving racial discrimnation under section
1981). To satisfy the second elenent, the plaintiff nust nerely
show that it was sufficiently mnimally qualified to be anong
t hose bidders fromwhom a sel ection would be made. |d. at 726.
The third el ement may be satisfied by showi ng that the
plaintiff’s bid was significantly nore advantageous than the one
accepted, either by price or sone other relevant factor. 1d. at
725. Allowing plaintiffs to allege the superiority of their bids
internms other than price enables qualified mnority bidders with
slightly higher bid prices, but with otherw se superior
credentials, to allege a prinma facie case of discrimnation. |d.
This third el enent, however, presents a nore rigorous
standard than typically is used in other contexts in which

intentional discrimnation is alleged. See MDonnell Dougl as,

411 U.S. at 802. The T & S Court explained its reason for
requiring plaintiffs to prove that their bid was significantly
nmor e advant ageous than others as foll ows:

In the public bidding situation, the fact that a
qualified mnority firms bid was rejected would
not in our view support an inference that it was
nore |ikely than not that the enpl oyer’s decision
was based on discrimnatory criterion. ... If the
mnority firmis bidis no nore qualified than the
accepted bid, and offers no price or other

signi ficant advantages to the enployer, then the
enpl oyer’ s decision to reject the bid would not
create an inference of discrimnation.

16



T &S 666 F.2d at 725(internal citations omtted). SEPTA
submts that the Court should apply the T & S standard in this
case and argues that Plaintiff’'s clains fail thereunder.

The United States Court of Appeals for the Eleventh Circuit
created a different standard for public bidding cases in Brown v.

Aner. Honda Modtor Co., 939 F.2d 946, 949 (11th Cr. 1991). Under

Brown, a plaintiff nust prove that (1) the plaintiff is a nenber
of a protected class; (2) the plaintiff submtted an application
or bid which net the requirenents for an available contract; (3)
the plaintiff’s application or bid was ultimately rejected; and

(4) the contract was ultimately awarded to an individual who is

not a nmenber of a protected class. Brown, 939 F.2d at 949;

Reshan Int’l Inc. v. Cty of Kalanmazoo, No. 4:96-CV-44, 1997 W

327117, at *3 (WD. Mch. May 5, 1997). The Brown standard thus
mrrors MDonnell nore closely by nerely requiring proof that the
bid nmet the m ni num specifications and was rejected in favor of a
non-m nority bidder.

The Court concludes that the Brown el enents represent the
appropriate standard in public bidding cases. The rigorous T & S
standard is not consistent wwth the spirit of the MDonnel
Dougl as structure in which the presentation of a prima facie case
presents only a light evidentiary hurdle for the plaintiff. See
Burdi ne, 450 U S. at 252-53. 1In other contexts, the Court of

Appeal s for the Third Grcuit has refused to i npose onerous
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burdens on plaintiffs as part of the threshold prinma facie case

of discrimnation. See ladimarco v. Runyon, 190 F.3d 151, 161 (3d

Cr. 1999)(involving white male plaintiffs alleging “reverse”
race discrimnation). In ladimrco, the Third Crcuit refused to
follow other courts in requiring white male plaintiffs to present
evi dence of “background circunstances” that establish that the
defendant is “that unusual enployer who discrimnates against the
maj ority” when establishing a prima facie case. [d. at 160. The
Third Circuit stated that because anti-discrimnation |aws
protect everyone fromdiscrimnation, white mal es should not have
any extra burden, but should be able to state a prima facie case
by nmerely showi ng that the defendant treated sonme people |ess
favorably than others based upon a protected trait. 1d. at 161-
163.

In light of these considerations, the Court adopts the
standard for a prima facie case established in Brown. Under the
Brown standard, Allstate has presented sufficient evidence by
whi ch a reasonable jury could find that plaintiffs have
established a threshold prima facie case of discrimnation. (See
Pl. Exh. H YT 1,8; Def. Exh. 6; Def. Exh. 8 at S02121).

2. Def endant’s Nondi scrim natory Justification

Since Al state has established a prina facie case of
di scrimnation, the burden shifts to SEPTA to dispel this

presunption of discrimnation by articulating "sone |legitinmte,
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nondi scrimnatory reason for the enployee's rejection.” See
Burdi ne, 450 U.S. at 253; Hankins, 829 F.2d at 440. The
def endant satisfies its burden of production by introducing
evi dence which, if true, would permt the conclusion that there
was a nondi scrimnatory reason for its unfavorable action.
Fuentes, 32 F.3d at 763. The defendant need not prove that the
tendered reason actually notivated its behavior, since the burden
of proving intentional discrimnation remains with the plaintiff.
Id.

SEPTA has advanced | egitimate, non-discrimnatory reasons
for all of its actions. For exanple, with respect to the 1996
RFP, SEPTA produced evidence that the nenbers of the Eval uation
Commttee ranked Al lstate’s proposal fourth out of five submtted
proposal s because it would have required Allstate to expand its
operations to an infeasible degree and in an unreasonably short
time frame. (Def. Exh. 12 at S12812). Furthernore, the
eval uators determ ned that Allstate did not denonstrate
sufficient knowl edge and experience to inplenent its technical
proposal and expressed doubt as to Allstate’s ability to obtain
state inspection certification. (ld. at S12812, S13110).
Regardi ng the 1993 Contract, SEPTA points to various contractual
provi sions that authorized its nethod of adm nistering the
contract. (See Def. Exh. 3).

3. Pretext/I ntentional Discrimnmnation
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Since SEPTA has satisfied its burden of production, the
burden shifts back to Allstate to show that SEPTA s expl anati ons
for its actions are pretextual, and that SEPTA intentionally
discrimnated against it. Fuentes, 32 F.3d at 763. A plaintiff
who has nmade out a prima facie case may defeat a notion for
summary judgnent by either (1) discrediting the defendant’s
proffered reasons, either circunstantially or directly, or (2)
adduci ng evidence that discrimnation was nore |likely than not a
determ native cause of the adverse enploynent action. 1d. at

764. See also Watson v. SEPTA, Nos. 98-1832, 98-1833, 981834,

2000 W. 291159, at *1 (3d Gir. Mar. 20, 2000)(hol ding that in
Title VII pretext cases the plaintiff nust show that an
illegitimate factor was a determ native factor in the defendant’s
adverse action). The plaintiff’s evidence rebutting the
defendant’s proffered legitimate reasons nust allow a factfinder
reasonably to infer that each reason was either a “post hoc
fabrication or otherwise did not actually notivate the enpl oynent
action.” 1d. Were the plaintiff offers evidence that woul d
all ow reasonable m nds to conclude that the evidence of pretext
is nore credible than the defendant’s justifications, the
defendant’s notion for sunmary judgnent nust fail. |adimrco,
190 F.3d at 166.

The plaintiff, however, must do nore than sinply argue that

the fact-finder need not believe the defendant’s expl anati ons.
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Fuentes, 32 F.3d at 765. Simlarly, the plaintiff cannot nerely
show t hat the defendant’s decision was wong or m staken “since
the factual dispute at issue is whether discrimnatory aninus
notivated the [defendant], not whether the [defendant] is w se,

shrewd, prudent, or conpetent.” |Id. (citations omtted). However,
the plaintiff need not produce evidence that directly contradicts
the defendant’s justification. |d. Rather, the plaintiff’s

evi dence nust only denonstrate such weaknesses, inplausibilities,
i nconsi stenci es, incoherencies, or contradictions in the

enpl oyer's proffered legitimate reasons for its action that a
reasonabl e factfinder could rationally find them "unworthy of
credence, " and hence infer that the defendant did not act for the
asserted non-discrimnatory reasons. |d. (citations omtted).

If the plaintiff submts as part of his prima facie case
sufficient evidence to discredit the defendant’s proffered
reason, the plaintiff need not present additional evidence solely
on the issue of pretext. Fuentes, 32 F.3d at 764. However, the
plaintiff's rebuttal evidence nust allow a factfinder to
reasonably infer that each of the defendant’s proffered
justifications was either a post hoc fabrication or otherw se did
not actually notivate the adverse action. |d.

Havi ng outlined the standard of review of Plaintiff’s burden
of denonstrating pretext, the Court will discuss each of

Allstate’s contentions in turn.
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a. 1993 Contract?®

Al'l state all eges that SEPTA discrimnated against it on the
basis of race in the manner and extent of work distribution under
the 1993 Contract by underpaying Allstate for its services,
reduci ng the nunber of trips made by Allstate, refusing to
schedul e custoner trips, and refusing to pronote Allstate’s
Paratransit services to the public in its advertising brochures.
Furthernore, Allstate clains that SEPTA inproperly inposed
i qui dated damages, in the formof credits, for substandard
vehi cl es since the sanctioned vehicles were nmade according to
faul ty SEPTA specifications and contai ned manuf acturer defects.?
Al l state further alleges that SEPTA nmade an unfairly
di sproportionate nunber of safety inspections of its vehicles
and/or facilities. In addition, SEPTA allegedly discrimnated
against Allstate by refusing to allow Allstate to assign the 1993

Contract to another carrier, and by generally according

“[A] discrimnation analysis nust concentrate not on
i ndi vi dual incidents, but on the overall scenario.” Shaner v.
Synt hes, No. 99-1037, 2000 W. 233333, at *11 n.9 (3d Cr. MNar. 2,
2000)(citation omtted). Were, however, allegations of
di scrimnation are evidenced by discrete categories of conduct,
sone exam nation of each category is necessary to assess the
nmerits of the case. Id. Mndful of this adnonition, the Court
w || exam ne each category of inproper conduct alleged by
All state.

A | state al so all eges that SEPTA, through its own interna
i nvestigation, knew that the vehicle specifications it had
mandated in the 1993 Contract were faulty and contai ned
manuf act urer defects, but failed to notify Allstate of its
fi ndi ngs.
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preferential treatnent to non-DBE carriers in the adm nistration
of SEPTA contracts.

Regardi ng the extension of the 1993 Contract, and SEPTA s
failure to disclose manufacturing defects in the lifts, Allstate
points to no evidence that is sufficient to denonstrate that a
genui ne issue of material fact exists as to pretext. Al l state
t heori zes that SEPTA's choice to extend the 1993 Contract rather
than award the work to Allstate in the 1996 RFP denonstrates
intentional discrimnation. In essence, Allstate argues that
because its contract was the only one extended, SEPTA nust have
been acting with the intent to discrimnate. This assertion
fails because Allstate produces no evidence that would permt a
reasonabl e factfinder to discredit SEPTA s justification for
extending the 1993 Contract or for rejecting Allstate s proposal
under the 1996 RFP. (See e.qg. Def. Exh. 3 at TS-A-10(a); PlI. Exh.
Wat 12434; Def. Exh. 12).

Al |l state next references SEPTA's contracts with Metro and
Triage as proof that SEPTA did not uniformly force extensions of
Paratransit contracts w thout a corresponding increase in rates.

(PI. Exh. C PI. Exh. Uat 62-65). However, the Metro and Tri age

“A I state further alleges that SEPTA inproperly increased
Al l state’s duties under the 1993 Contract wi thout correspondingly
i ncreasing the contract price, and awarded a contract in 1998
pursuant to an RFP to a DBE owned by a white wonman. Since
Al |l state presents no evidence in support of these charges, the
Court will not consider themin its analysis.
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contracts are not conparable to Allstate’s situation. Metro's
contract with SEPTA had already expired at the tinme Metro and
SEPTA negotiated the increase in rates. (Pl. Exh. Uat 62-65). In
the case of Triage, SEPTA was negotiating changes to a contract
inherited fromKetron that was still in effect. (Pl. Exh. O
Thus, any evidence relating to SEPTA s handling of the Metro and
Triage contracts does not show any weakness, inplausibility,
i nconsi stency, incoherency, or contradiction in SEPTA s proffered
justification of its admnistration of Allstate’ s contract.
Simlarly, Gerald Henderson's (“Henderson”), Allstate’ s owner and
President, generalized affidavit statenent regardi ng SEPTA s
“long, invariable practice” as to contract extensions is
insufficient by itself to show pretext. (See PI. Exh. H Y 46).
Regardi ng SEPTA's failure to disclose manufacturing defects
in Allstate’s |lift vans, Allstate fails to submt any evidence
that other carriers were notified of the all eged defects.
Evi dence indicating that Allstate was not told about the defects,
therefore, does not suggest disparate treatnent or pretext.
However, the Court determ nes that Allstate has produced
sufficient evidence to suggest pretext regarding its clains that
SEPTA di sproportionately inspected Allstate’s vehicl es,
i nproperly assessed credits against Allstate, refused to all ow
Al lstate to assign its duties under the 1993 Contract, and

discrimnated in the assignnent of work under the 1993 Contract.
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Al l state has submtted evidence supporting the allegation that
SEPTA intentionally singled Allstate out for vehicle inspections
whil e reducing the fines levied on other carriers for safety
violations. (Pl. Exh. J q1 12-13). Allstate al so adduces

evi dence indicating that SEPTA nay have inproperly increased the
amount of credits due for sanctioned vehicles.?2 (PI. Exh. OO.
This is sufficient to raise an inference of pretext regarding
SEPTA' s proffered justifications.

Al l state’s subm ssions are also sufficient to raise an
inference of pretext with respect to SEPTA's refusal to permt
assi gnnent of the 1993 Contract, since the evidence shows that
SEPTA al |l owed other carriers to assign simlar contracts. (Pl
Exh. RR HY 20). This evidence exposes a potential weakness or
i nconsi stency in SEPTA's proffered justification that it was
merely acting pursuant to its contract rights. SEPTA' s alternate
justification, nanely that Allstate de facto assigned the
contract despite SEPTA's refusal to consent, is related to the
i ssue of damages, and not to the underlying issue of whether its
refusal was due to invidious discrimnation. As for the
assi gnnent of work under the 1993 Contract, since SEPTA advances

no justification for the actual amount of work it gave to

12The 1993 Contract gives SEPTA the right to subtract a
certain amount of credits fromAllstate’s nonthly invoice when
Al state fails to neet specified equi pment and service standards.
(See Def. Exh. 3 at 13.)
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Al l state, the evidence Plaintiff submts is sufficient to allow a
reasonable jury to infer pretext. (Pl. Exh. H Y 34).
b. 1996 RFP

Al |l state theorizes that SEPTA switched froman |IFB to an RFP
method with its concom tant subjective evaluation criteria in
1996 to facilitate the discrimnatory award of Paratransit
contracts. To support this contention, Allstate points to
evidence that the RFP format may be a di sapproved nethod for
awardi ng Paratransit contracts. (Pl. Exh. A f 18; PI. Exh. | ¢
12). Allstate further submts evidence that SEPTA failed to
followits own internal procedures in processing the submitted
proposals. (Pl. Exh. L6 at 173-74, 180, 184, 202). According to
Al l state, this evidence conbined with the use of subjective
criteriais sufficient to raise an inference of pretext as to
SEPTA's justification for its awards of contracts in 1996. The
Court di sagrees.

Contrary to Allstate’s position, none of this evidence
exposes any weakness or inplausibility in SEPTA s asserted
justifications or raises an inference of pretext or intentional
di scrimnation.®® Evidence that the evaluation criteria was
subj ective or underval ued certain attributes that Al state deens

i nportant does not raise an inference of pretext where the sane

3To the extent that Allstate asserts a theory of disparate
i mpact, all such clainms were dismssed in Magi strate Judge
Charles B. Smth’s Menorandum and Order, dated Cctober 20, 1997.
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criteria were applied to all submtted proposals.!* See Fuentes,

32 F.3d at 765 (“To discredit the enployer’s proffered reason,
however, the plaintiff cannot sinply show that the enployer’s
deci sion was wong or m staken, since the factual dispute at

i ssue is whether discrimnatory aninus notivated the enpl oyer,
not whet her the enployer is wise, shrewd, prudent, or

conpetent”); Ezold v. WIf, Block, Schorr & Solis-Cohen, 983 F. 2d

509, 530 (3d Cir. 1993).

Furt hernore, evidence that SEPTA nay have failed to foll ow
its own regulations in evaluating the 1996 RFP proposal s does not
rai se an inference of pretext.' The Court recogni zes that
failure to adhere to internal rules or affirmative action

progranms in some circunstances may be rel evant evi dence of

YAl | state argues that as a matter of law, a defendant’s use
of subjective criteria is sufficient to create an inference of
pretext, citing Hopp v. Cty of Pittsburgh, 194 F.3d 434, 437 (3d
Cr. 1999). The Court disagrees with Allstate’s construction of
Hopp. In Hopp, the City of Pittsburg devel oped a new hiring
procedure to hire police officers by which candi dates had to pass
both a witten and oral exam nation. l1d. at 437. The plaintiffs,
nine white applicants who perfornmed well on the witten test but
were not hired after failing the oral exam sued Pittsburg
all eging race discrimnation pursuant to sections 1981 and 1983.
Id. at 438. The court affirmed the |ower court’s denial of the
defendant’s Rule 50 notion not because the oral exam nation
criteria was subjective, but rather because the defendant refused
to explain why the plaintiffs failed the exam nation. 1d. at
439.

“Specifically, Plaintiff proffers evidence that SEPTA
failed to staff the evaluation panel, conduct site visits, and
anal yze the costs of each submtted proposal in accordance with
its internal procedures. (See Pl. Exh. L6 at 173-74, 180, 184,
202) .
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di scrimnatory intent when conbined with other evidence that
casts doubt on the credence of the defendant’s proffered

justification. Antol v. Perry, 82 F.3d 1291, 1301 (3d Gr. 1996);

Seeney v. Kavitski, No. CIV. A 94-1649, 1995 W 314735, at *5

(E.D.Pa. May 22, 1995). However, here, Allstate presents no
evi dence that SEPTA' s procedural inproprieties were related to
its assessnent of only Allstate’s proposal. Rather, the cited
procedural failures applied to all submtted proposals. Thus,
there is no basis by which a reasonable juror could infer

di sparate treatnent or pretext.

C. SEPTA' s Negative Attitude towards DBEs?®

The Court finds that Allstate has not produced sufficient
evidence to denonstrate that a genuine issue of fact exists as to
pretext for this claim Evidence of unfriendly rapport is not
direct or circunstantial evidence of discrimnation nor is it

sufficient to establish pretext. See e.g. Mwore v. Gove North

Anerica, Inc., 927 F. Supp. 824, 829 (MD.Pa. 1996); Mller v.

Alum num Co. of Anmer., 679 F. Supp. 495, 502 (WD.Pa.), aff’'d

856 F.2d 184 (3d Cr. 1988). Simlarly, although Allstate submts
evi dence that SEPTA assisted other non-DBE carriers, it presents

no evidence that Allstate asked for and was refused sim |l ar

From Al | state’s briefs, it is unclear whether Allstate is
arguing SEPTA' s unfriendly attitude towards Allstate and
favorabl e attitude towards other carriers as direct or
circunstantial evidence of disparate treatnment or as evidence of
pretext. The Court will treat it as both.
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hel p.*” Allstate's evidence that SEPTA failed to conply with
federal regulatory requirenents to nonitor other carrier’s
conpliance with DBE goals, or take affirmative steps to assi st
DBEs is insufficient to establish pretext or raise an inference

of intentional discrimnation. See Wllians v. Gty of Sioux

Falls, 846 F.2d 509, 512-13 (8th G r. 1988).

In conclusion, with respect to all clains relating to the
1996 RFP and SEPTA' s attitude towards DBEs, the evidence
submtted by Allstate fails to denonstrate any weaknesses,
inplausibilities, inconsistencies, incoherencies, or
contradictions in SEPTA s proffered legitimate reasons for its
conduct. Simlarly, Plaintiff fails to satisfy the Fuentes
standard for denonstrating pretext with respect to clains related
to the extension of the 1993 Contract, and SEPTA's failure to
di scl ose manufacturing defects. However, because All state has
presented sufficient evidence to raise an inference of pretext
concerni ng SEPTA's refusal to allow assignnment of the 1993
Contract, disproportionate inspections of Allstate s vehicles,
t he amount of credits assessed for substandard vehicles and
di scrim natory assignnent of work under the 1993 Contract, the

Court denies summary judgnent on Counts Il through V as to those

YAl'l state’s argunent that SEPTA's failure to proactively
offer help to Allstate is msguided. (See PI. Exh. O at 230-31).
Evi dence that a defendant did not afford the plaintiff special or
preferential treatnent does not suggest pretext or intentional
di scrimnation. See Pam ntuan v. Nanticoke Menmi| Hosp., 192 F.3d
378, 387 (3d Cir. 1999).
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four clains.
B. Count Si x

In Count Six, Allstate asserts that SEPTA breached the 1993
Contract by intentionally underpaying Allstate for the val ue of
its services, inproperly inposing |iquidated damages agai nst
Al l state, refusing to schedule custoner trips, and refusing to
pronote Allstate’s services to the public through Paratransit
advertisenents. SEPTA argues that all of Allstate’'s clains are
barred by the clear and unanmbi guous | anguage of the 1993
Contract. The Court in large part agrees. However, for the
reasons that follow, the Court denies sunmmary judgnment on Count
VI with respect to one claim nanely that SEPTA inproperly
i ncreased the anmount of credits |levied pursuant to the 1993
Contract.

As a prelimnary matter on sunmmary judgnent, under
Pennsyl vania |l aw, the court nust determne as a matter of |aw
whet her the witten contract terns are clear or anbi guous.

Polish Anerican Machinery Corp. v. R D. & D Corp., 760 F.2d 507,

512 (3d Cr. 1985). Only where the witing is anbi guous may the
factfinder exam ne the rel evant extrinsic evidence to determ ne

the parties’ nmutual intent. Duquesne Light Co. v. Westinghouse

El ectric Corp., 66 F.3d 604, 613 (3d Gr. 1995). Oherw se, the

court must presune that the parties’ mutual intent can be

ascertained by examning the witing. 1d. Were the facts of a
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contract are not in dispute and the terns of the contact are
unanbi guous, determ ning the neaning and | egal effect of the
contract is purely a question of law that is an appropriate

matter for resolution on summary judgnent. denn Distributors

Corp. v. Carlisle Plastics, Inc. No. CV. A 98-2317, 1999 W

695873, at *2 (E.D.Pa. Sept. 9, 1999).

A contract is anbiguous if it is “reasonably or fairly
susceptible of different constructions and is capabl e of being
understood in nore senses than one and is obscure in neaning
t hrough i ndefiniteness of expression or has a double neaning.”

Sanmuel Rappaport Fanmily Partnership v. ©Meridian Bank, 657 A. 2d

17, 21-22 (Pa. Super. Ct. 1995)(internal citations omtted). A
contract is not anbiguous if the court can determ ne its neaning
based only on a know edge of the sinple facts on which the
meani ng depends. |d.

1. Under paynment _and | nposition of Credits

All state first argues that SEPTA intentionally underpaid it
for the value of its services by subtracting credits fromits
hourly paid rate in breach of the 1993 Contract. The Court finds
this argunent to be without nerit.

It is undisputed that under the 1993 Contract, SEPTA was
required to pay an hourly rate payment of $22.49, which is the

bid price originally submtted by Allstate. That price was to
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remain fixed for the duration of the contracting period.*® (Def.
Exh. 3; Pl. Resp. at 87; Def. Exh. 2 at 61). However, the 1993
Contract also contains a provision which entitles SEPTA to deduct
money, in the formof credits, fromAllIstate’s nonthly invoice in
the event of the latter’s failure to performany contract

requi renents (“Credit Provision”).!® The 1993 Contract

incorporates this Credit Provision.?°

8The 1993 Contract provides that “SEPTA shall pay to the
Contractor, in consideration for performng the Wrk in
conformty with the SPECI FI CATIONS, the Firm Fi xed Price(s) set
forth in Exhibit A attached hereto and nade a part hereof.”
(Def. Exh. 3 at TS-A-1). Exhibit A sets an hourly rate of $22.49
for proposal item nunber 3, described as “Lift Van, Standard
Zones 2,3." (Def. Exh. 3).

The 1993 Contract provides:

1. Credits Due SEPTA for Failure to Perform Contract
Requi renent s.
The parties agree that if the Contractor fails to
performin any aspect required by the Specifications,
and if after reasonable notice by SEPTA of a need to
i nprove performance and as evi denced by observed
condi tions whi ch have been nonitored and docunented by
an aut hori zed SEPTA representative, the Authority shal
be entitled to a credit fromthe Contractor for failure
to performthe work as stipulated in the Contract.
This credit shall be in the anpbunt of ten dollars
($10.00) per each occurrence, except that the credit
shall be in the anbunt of thirty dollars ($30.00) per
each occurrence of a turnback which results in
reassignment of a trip. The credits shall be deducted
fromthe Contractor’s nonthly invoice.

(Def. Exh. 3 at 13).

20The 1993 Contract provides that the Contract docunents
include all attachnents and exhibits attached to the nmain body of
the agreenment. (Def. Exh. 3 at TS-A-1). The Credits Provision is
attached to the main Agreement. (Def. Exh. 3 at 1). Although
Al l state insinuates that the attachnent containing the Credit
Provision is not part of the 1993 Contract, it produces no
evidence to the contrary. (See PlI. Resp. p. 89).
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The Court finds that these terns of the 1993 Contract are
cl ear and unanbi guous. Plaintiff’s allegations do not constitute
a breach because both the pricing termand the Credit Provision
were clearly contained within the 1993 Contract and are

internally consistent. See M Barry Schultz and Co. v. Horsham

| ndus. Prop., 835 F. Supp. 820, 822 (E.D.Pa. 1993)(requiring

courts to construe contracts to give effect to every provision).
SEPTA was obligated to pay Allstate a certain anount of noney per
vehicle hour. Allstate had to pay to SEPTA a certain anount in
the formof credits when it failed to performits obligations.
The inposition of credits nmay have had the effect of reducing
All state’s net remuneration. However, their inposition, if done
in accordance with the terns of the Credit Provision, does not
constitute a breach of the 1993 Contract.

Simlarly, Alstate argues that the inclusion and disclainer
of another separate |iquidated damages provision in the main body
of the 1993 Contract precludes SEPTA frominposing any credits or

damages in any form including under the Credit Provision.?

2Part VIl of the 1993 Contract (“Liqui dated Damages
Provision”) states as follows:

VI 1. LI QU DATED DAMAGES - (Not Applicabl e)

If the Work is not performed in accordance with the
SPECI FI CATIONS, on the day herein fixed as the conpl etion
date, N A Dollars per day shall be paid to SEPTA by
Contractor, or shall be deducted from any anount due to the
Contractor by SEPTA as Liquidated Danages for every day or
part thereof that the performance of this Contract shal
remai n i nconplete after the conpletion date set forth in
Exhibit A Al Liquidated Damages shall remain the property
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This argunent fails for simlar reasons.

The neaning of the two provisions is clear and unanbi guous.
The Li qui dat ed Danages Provi sion | abel ed “not applicable,” was
exactly that, not applicable. However, the Credit Provision
contai ned no disclainmer and was incorporated into the 1993
Contract, as noted above. Thus, the Credit Provision applied to
Al | state whereas the Liquidated Damages Provision did not.

Furthernore, the two provisions relate to different breaches
by the contractor. The Liquidated Danages Provision relates to a
contractor’s failure to tinely conplete work, whereas the Credit
Provi sion covers failures to neet equi pnent and service
standards.? Thus, the two provisions do not conflict.

Since the Liquidated Damages Provision and Credit Provision
are cl ear and unanbi guous, the Court may interpret themas a

matter of |aw. As explai ned above, the 1993 Contract, to which

of SEPTA.
(Def. Exh. 3 at TS-A-2 (enphasis in original)).

22The Credit Provision provides:

Credits shall be applicable to any failure by the
Contractor: To neet standards for supplying and
mai nt ai ni ng equi pnent; to report imediately to SEPTA
servi ce supervisors each serious service delay and each
patron “No- Show,” to accept and carry out instructions
of the SEPTA service supervisor including recording of
control nunbers; to train and, when directed by SEPTA,
to retrain or to reassign, or to renove from service
any driver; to provide drivers dressed in accordance
with Contract requirenments; to delivery [sic] service
consistently on tinme; and to submt reports and
docunents in the formand at the tinme required.

(Def. Exh. 3 at 13.)

34



Al state agreed, allowed SEPTA to require paynment of credits in
certain situations. Thus, the nere inposition of credits under
the terns of the Credit Provision does not constitute a breach of
the 1993 Contract.

However, inposition of credits in an anmount or for
violations different fromthose authorized in the Credit
Provi sion could constitute a breach of the 1993 Contract.
Al l state submits evidence that raises a genuine issue of nmateri al
fact as to whether SEPTA applied credits consistently with the
terms of the Credit Provision. (Pl. Exh. OO . Thus, the Court
finds that SEPTA is not entitled to sunmary judgnent on Count VI
Wth respect to this particular issue.

2. Equi pnent Specifications

Al'l state next clains that SEPTA breached the 1993 Contract
by requiring Allstate to adhere to detail ed equi pnent
specifications that allegedly contained defects causing the
mai nt enance problens for which Allstate was required to pay
credits to SEPTA. Allstate further argues that SEPTA breached its
duty to notify Allstate of its findings that a manufacturer’s
defect caused Allstate’s nai ntenance probl ens.

All state fails to identify a provision in the 1993 Contract
that requires SEPTA to bear the risk of faulty vehicle
specifications or notify Allstate of manufacturing defects. Nor

does Allstate cite |l egal support for any type of inplied
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contractual duty to that effect. Al though Pennsylvania | aw
allows a court to inply a promse or duty in a contract where
necessary to prevent injustice when it is clear that the parties

i ntended to be so bound, Anerikohl Mning, Inc. v. Mbunt Pl easant

Townshi p, 727 A 2d 1179, 1184 (Pa. Commw. Ct. 1999)(doctrine of
necessary inplication), A lstate presents no evidence from which
a reasonable factfinder could find that SEPTA intended to be
bound by the duty that Allstate wishes to infer. Therefore, this
claimfails.

3. Trip Scheduli ng

Third, Allstate clains that SEPTA breached the 1993 Contract
by refusing to schedule custonmer trips for Allstate. It is
undi sputed that the 1993 Contract is a requirenents contract
under whi ch SEPTA was not bound to purchase any particul ar anount
of work fromAllstate. (Def. Exh. 3 at TS-A-10, 10(a)).
All state admts that it was not entitled to any specific anount
of work. (Pl. Resp. at 90). Furthernore, Allstate submts no
evi dence supporting its claimthat SEPTA refused to schedul e
custoner trips or reduced the nunber of custonmer trips. Gven the
unanbi guous nature of this contract termand the |ack of a
genui ne issue of material fact, the Court finds that Allstate may
not base Count VI on this issue.

4. Mar ket i ng
Lastly, Allstate argues that SEPTA breached the 1993
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Contract by refusing to pronote Allstate’s services to the public

t hrough advertisenents for the Paratransit program Allstate

points to no provision in the 1993 Contract that required SEPTA

to advertise for Allstate, nor identifies any |egal basis or

evi dence supporting an inplied contractual duty to do so.

All state also fails to adduce any evi dence supporting its

all egation that SEPTA failed to advertise. For this reason, the

Court finds no genuine issue of material fact as to this claim

and determ nes that Allstate may not nmaintain a cause of action

for breach of contract on this issue.

C. Count VI |

Count Seven all eges that SEPTA breached its obligations

under the 1993 Contract to conply with Title VI and its

i npl ementing regulations. The 1993 Contract provides:

[ SEPTA] and its contractors agree to ensure that
di sadvant aged business enterprises as defined in
49 C. F.R Part 23 have the maxi num opportunity to
participate in the performance of contracts and
subcontracts financed in whole or in part with
federal funds provided under this agreenent. In
this regard [ SEPTA] and its contractors shall take
all necessary and reasonabl e steps in accordance
with 49 CF. R Part 23 to ensure that

di sadvant aged busi ness enterprises have the

maxi mum opportunity to conpete for and perform
contracts.

(*DBE O ause”)(Def. Exh. 3 at TS-El-1).

The Court recogni zes the incorporation of the aforenentioned

f eder al

regul ations into the contract to nmean that SEPTA prom sed

to conmply with such regulations in connection with its relations
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with Allstate. Based on the parties’ subm ssions, the Court
cannot conclude that no genuine issue of material fact exists as
to this claim Therefore, SEPTA is not entitled to summary
judgnent on Count VII. The Court will reach the rel evant |egal

i ssues in the context of a notion pursuant to Rule 50 of the
Federal Rules of Cvil Procedure.

D. Counts VIII and I X

Counts VIIl and I X of the Amended Conpl aint al |l ege that
SEPTA breached its contracts with US DOT and Penn DOT by
discrimnating against Allstate on the basis of race. Allstate
clains that it was an intended third-party beneficiary of both
contracts. Plaintiff does not submt evidence of any funding
agreenent between SEPTA and Penn DOT. All state cannot be an
i ntended beneficiary of a nonexistent contract. Therefore, the
Court finds that no genuine issue of material fact exists as to
Count |1 X and accordingly grants sunmary judgnent to Defendant on
t hat count.

Plaintiff points to portions of section 117 of the G ant
Agreenment between US DOT and SEPTA (“G ant Agreenent”) as the
source for Allstate’s enforcenent rights. (Pl. Exh. E at S00706 -
S00709). SEPTA argues that it is entitled to sunmmary judgnent
since Allstate is not an intended third party beneficiary of this
Grant Agreenent. The Court agrees.

Federal common | aw governs the agreenment between SEPTA and
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US DOT. D Amato v. Wsconsin Gas Co., 760 F.2d 1474, 1478 (7th

Cr. 1985); Nguyen v. United States Catholic Conference, 548 F

Supp. 1333, 1348 n.35 (WD.Pa.), aff’d, 719 F.2d 52 (3d Cr.
1983). Federal courts in this Grcuit apply the rules for
governnment contracts established in the second Restatenent of
Contracts:
In particular, a prom sor who contracts with a
governnent or governnental agency to do an act for
or render a service to the public is not subject
to contractual liability to the nenber of the
public for consequential damages resulting from
performance or failure to performunless
(a) the terns of the prom se provide for
such liability; or
(b) the promsee is subject to liability to
t he nmenber of the public for the damages
and a direct action against the prom sor
is consistent with the terns of the
contract and with the policy of the |aw

aut hori zing the contract and prescri bing
remedi es for its breach

Rest at enent (Second) of Contracts § 313 (1981); Nguyen, 719 F.2d
at 55. Generally, individual nenbers of the public are treated as
i ncidental beneficiaries unless the contract manifests a
different intent. Restatenent (Second) of Contracts 8§ 313 cmt
(1981); Nguyen, 548 F. Supp. at 1348. The Court of Appeals for
the Third GCrcuit has interpreted the Restatenent to require that
the contract at issue contain sone specific |anguage or provision
reflecting the intent to nake the party contracting with the
government liable to third parties should it fail to perform

Nguyen, 719 F.2d at 55.
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Sonmet hing nore than nere intent to benefit sone
third party nust be shown for the third party to
have actionable rights under the contract. There
nmust be | anguage evincing an intent that the party
contracting with the governnent will be held
liable to third parties in the event of
nonperformance. Gtherwise the third parties are
merely incidental beneficiaries having no
actionable rights under the contract. The fact
that third parties will benefit nore directly from
performance of the contract than nenbers of the
public at large does not alter their status as

i ncidental beneficiaries.

Nguyen, 548 F. Supp. at 1348 (internal citations omtted).
Section 117 of the Grant Agreenent contains several
provisions relating to the provision of equal enploynent
opportunities, participation of disadvantaged busi ness
enterprises, and SEPTA' s general conpliance with Title VI and

ot her US DOT regulations.? (Pl. Exh. at S00706 - S00709). The

#The Grant Agreenent contains the follow ng provisions:
b. D sadvant aged Busi ness Enterprise. The Reci pi ent
agrees to facilitate participation of
di sadvant aged busi ness enterprises (DBE) as
foll ows:
(2) The Recipient agrees that it shall not
di scrimnate on the basis of race, color,
national origin, or sex in the award and
performance of any U S. DOT-assisted
contract. The Recipient agrees to take al
necessary and reasonabl e steps under 49
CF.R Part 23 to ensure that eligible DBE s
have the maxi mum feasi bl e opportunity to
participate in U S -DOT assisted contracts.
The Recipient’s DBE program if required by
40 C.F. R Part 23 and as approved by the US
DOT, is incorporated by reference in this
Agreemrent. Inplenentation of this programis
a legal obligation and failure to carry out
its terns shall be treated as a violation of
this Agreenent. Upon notification to the
Recipient of its failure to carry out its
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Court finds no specific |language within that section or the G ant
Agreenment as a whole indicating that SEPTA may be held liable to
any third parties in the event of nonperformance. Thus, under the
Nguyen test, Allstate is not a third-party beneficiary of the

G ant Agreenent. See also lacanpo v. Hasbro, Inc. 929 F. Supp.

562, 579 (D.RI. 1996); Mnor v. Northville Public Schools, 605

F. Supp. 1185, 1199 (E.D.Mch. 1985).

Plaintiff nonethel ess argues that the | anguage requiring
SEPTA to conply with Title VI and US DOT regul ati ons establishes
its right to sue as an intended third party beneficiary.

Allstate cites D Amato v. Wsconsin Gas Co., 760 F.2d 1474 (7th

Cr. 1985), in which the Seventh Crcuit Court of Appeals stated
in dicta that section 504 of the Rehabilitation Act, 29 U S. C 8§
794, and Title VI contain |anguage that *“suggests the creation of
a right of enforcenent in third parties.” [1d. at 1480-81.
Plaintiffs’ reliance on this statenent is m splaced, since the

D Anato court made that statenent in illustration of a

approved program the U. S. DOl may inpose
sanctions as provided for under 49 C F. R
Part 23.

C. Title VI of the CGvil Rights Act of 1964. The
Reci pi ent agrees to conply with, and assure the
conpliance by its third party contractors and
subcontractors under this Project, wth all
requirenents of Title VI of the GCvil Rights Act
of 1964, 42 U.S.C. § 2000d; U.S. DOT regul ati ons,
“Nondi scrimnation in Federally-Assisted Prograns
of the Departnent of Transportation — Effectuation
of Title VI of the Gvil R ghts Act,” 49 C F.R
Part 21.

(Pl. Exh. E at S00708-S00709).
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ci rcunst ance under which a court may infer a private cause of
action under a federal statute, not within a governnment contract
to which the plaintiff is not a party. 1d. at 1481. In fact, the
D Amat o Court went on to hold that a disabled plaintiff could not
assert a claimas a third party beneficiary under section 503(a)
of the Rehabilitation Act, 29 U S.C. § 793, which requires
governnent contractors to include affirmative action provisions
in their contracts. 1d. at 1483. O her cases in which courts have
allowed a party to recover as a third party beneficiary for
breach of a governnent funding contract are also readily

di sti ngui shable. See Sandoval v. Hagan, 7 F. Supp.2d 1234, 1263

(MD. Ala.), aff’d, 197 F.3d 484, 507 (11th Cir. 1999) (concl udi ng
that third parties retain a private right of action against
governnent contractors based on promses to conply with Title VI
regul ations in federal funding contracts only with respect to

clains of disparate inpact); Organization of Mnority Vendors,

Inc. v. Illinois Central Gulf RR, 579 F. Supp. 574, 600 (N.D

[11. 1983)(articulating different test for third party
beneficiary status).

Under the standard endorsed by the Third Grcuit in Nguyen,
719 F.2d at 55, Plaintiff is not a third party beneficiary of
SEPTA' s funding contract with US DOT. Therefore, the Court grants

summary judgnent in favor of SEPTA as to Count VIII.?2

2*Havi ng resolved the nerits of this Count on this ground,
the Court declines to address SEPTA' s alternate argunents.
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E. Count Ten

Count Ten of the Conpl aint seeks recovery for breach of
contract for SEPTA's alleged failure to conply with a promse to
assign additional work to Allstate on a theory of prom ssory
estoppel. Allstate submts evidence that CGeorge Hague, Assistant
Ceneral Manager of SEPTA's Paratransit Division, orally prom sed
Al l state that SEPTA woul d assign any vehicle trips that could not
be i medi ately handl ed by those carriers receiving awards under
the 1996 RFP to Allstate, and that SEPTA failed to provide this
additional work. (Pl. Exh. H Y 43-44; Pl. Exh. L2 at 426-27).

Pennsyl vani a | aw recogni zes the doctrine of prom ssory

estoppel. Thatcher’s Drug Store of West Goshen, Inc. v. Consol

Supermarkets, Inc., 636 A 2d 156, 160 (Pa. 1994). Under the

theory of prom ssory estoppel, “a prom se which the prom sor
shoul d reasonably expect to induce action or forbearance on the
part of the prom see or a third person and which does induce such
action or forbearance is binding if injustice can be avoided only

by enforcenment of the promse.” |Id. (quoting Restatenent (Second)

of Contracts 8§ 90(1)(1981)). Thus, prom ssory estoppel mnmakes

ot herwi se unenforceabl e agreenents binding. Crouse v. Cyclops

| ndus., No. 56 WD. Appeal Dkt. 1998, 2000 W. 91925, at *3 (Pa.
Jan. 28, 2000). To maintain a cause of action for prom ssory
estoppel, the plaintiff nmust establish that: (1) the defendant

made a prom se that he shoul d have reasonably expected to induce
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action or forbearance on the part of the plaintiff; (2) the
plaintiff actually took action or refrained fromtaking action in
reliance on the promse; and (3) injustice may only be avoi ded by
enforcing the promse. 1d.

Under Pennsyl vania |law, where a public contract states a
procedure by which the contract may be changed or nodified, no
clains regardi ng work changes or extra work are all owed unl ess
the contract procedure has been strictly followed. Nether

Pr ovi dence Townshi p School Auth. v. Thomas M Durkin & Sons,

Inc., 476 A 2d 904, 906-7 (Pa. 1984). Waiver of public contract
provi sions regul ati ng change orders “can be acconplished only by
a formal witten action (i.e. a new contract) by the public body
authorized to enter into the contract, or the express
ratification of the extra work claimby resolution of the public
body.” 1d. at 907.

The 1993 Contract provides:

No change, nodification or anmendnent to the
Contract shall be binding upon either party unless
set forth in witing and signed by the proper
officials of both parties and, where applicable,
concurred in or approved by any governnent of
[sic] agency or instrunmentality thereof which
provi ded financial assistance for the Project.
Vari ations, additions, or exceptions to the terns
and conditions set forth in the Contract Docunents
shall not be considered part of this Contract
unl ess expressly agreed to in a witing signed by
SEPTA and by a proper official of Contractor, if
necessary, and incorporated herein.
A A Change Order is a witten order to the
Contractor, signed by SEPTA's Contract
Adm ni strator, issued in accordance wth
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SEPTA s standard procedures and, authorized
either by its Chief Qperations

O ficer/ CGeneral Manager or by its Board, as
appropriate, after the execution of the
Contract, which nakes a Change in the Wrk or
an adjustment in the Contract sumor the
Contract Tine. A change Order shall al so be
signed by the Contractor if he agrees to the
adjustnent in the Contract Sum or the
Contract Tine. The Contract Sum and the
Contract Tinme may be changed only by Change
O der.

B. SEPTA hereby reserves the right, at any tine,
to make additions, deletions or revisions to
the Wrk. Any such changes will be
authorized in witing by Change Order issued
by SEPTA and sent to the Contractor who shal
proceed to execute the necessary changes.

(Def. Exh. 3 at TS-A-2, TS-A-6).

Al'l state provides no evidence that the procedures outlined
in the 1993 Contract for nodifying the contract or the work were
foll owed. Therefore, SEPTA is entitled to sunmary judgnment on
this count.

F. Count El even

Count El even all eges that SEPTA breached the inplied
covenants of good faith and fair dealing in its performance of
vari ous aspects of the 1993 Contract. Section 205 of the
Rest at enent (Second) of Contracts provides that “every contract
i nposes upon each party a duty of good faith and fair dealing in
its performance and its enforcenent.” Restatenent (Second) of
Contracts 8 205 (1981). This good faith obligation allows
enforcement of the contract ternms in a manner that is consistent

with the parties’ reasonable expectations. Killian v.
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McCul | ough, 850 F. Supp. 1239, 1250 (E. D.Pa. 1994).

Good faith is defined as “honesty in fact in the conduct or

transacti on concerned.” Slagan v. John Whitnman & Assoc., No.

Cv. A 97-3961, 1997 W 587354, at *4 (E.D.Pa. Sept. 10, 1997).
Ceneral ly, the covenant of good faith involves an inplied duty to
“bring about a condition or to exercise discretion in a

reasonable way.” USX Corp. v. Prine Leasing, 988 F.2d 433, 438

(3d Cir. 1993)(citation omtted). Although conduct breaching the
duty of good faith and fair dealing cannot be precisely defined,
it includes “evasion of the spirit of the bargain, |ack of
diligence and slacking off, willful rendering of inperfect
performance, abuse of a power to specify ternms, and interference
wth or failure to cooperate in the other party’s perfornmance.”

Soners v. Soners, 613 A 2d 1211, 1213 (Pa. Super. Ct. 1992).

Al t hough Pennsyl vani a courts have generally adopted this

rule, Creeger Brick & Bldg. Supply, Inc. v. Md-State Bank &

Trust Co., 560 A 2d 151, 153 (Pa. Super. C. 1989), exceptions do

exist. Parkway Garage, Inc. v. City of Phil adel phia, 5 F.3d 685,

701 (3d Gr. 1993)(“Under Pennsylvania | aw, every contract does
not inply a duty of good faith”). For exanple, there is no
inplied duty of good faith where a plaintiff has recourse to an
i ndependent cause of action to vindicate the sane rights with
respect to which the plaintiff invokes the duty of good faith.

Id. at 702 (concluding that no duty of good faith attaches where
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an adequate renedy at |aw already exists); Frenont v. E.I. Dupont

DeNenoburs & Co., 988 F. Supp. 870, 874 (E.D.Pa. 1997).

Furthernore, the inplied duty of good faith cannot defeat a
party’ s express contractual rights by inposing obligations that

the party contracted to avoid. Creeger Brick, 560 A 2d at 153.

Thus, there can be no inplied covenant as to any natter
specifically covered by the witten contract between the parties.

USX Corp. v. Prinme Leasing, Inc., 988 F.2d 433, 439 (3d Crr.

1993) .

All state first argues that SEPTA' s attitude towards DBEs and
preferential treatnent of other carriers violates SEPTA s inplied
duty of good faith and fair dealing in the 1993 Contract. In
support, Allstate submts evidence that SEPTA failed to conply
with DBE regulations by failing to adequately nonitor contractor
conpliance with their contractual DBE goals. (Pl. Exh. B)

Al |l state al so presents adm ssions by SEPTA officials that SEPTA
treated Allstate as it would any other contractor, as opposed to
giving it preferential treatnent. (Pl. Exh. Oat 91). Lastly,

Al | state provi des deposition testinmony which it believes
indicates that SEPTAlimted DBE s to a subcontractor role, as
opposed to that of a prine contractor. (ld. at 72, 146-47; Pl.
Exh. G at S14529-30). None of this evidence supports a cause of
action for breach of inplied duty of good faith and fair dealing.

SEPTA's failure to enforce or nonitor other contracts with third
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parties has no rel evance to any right or obligation in its 1993
Contract with Allstate. Simlarly, evidence of SEPTA's beliefs
on the role of disadvantaged business and treatnent of other
carriers is not relevant to any contract termor obligation to
All state.

Second, Allstate asserts that the use of an RFP nethod to
award contracts in 1996, and an award to a different DBE under an
RFP in 1998, constitutes a breach of SEPTA's duty of good faith
and fair dealing. Since Allstate fails to produce any evi dence
regarding the 1998 RFP, the Court will not consider that
allegation. Furthernore, neither of those actions inplicate the
terms of the 1993 Contract, which is the only contract entered
into by the parties. Thus, these acts cannot formthe basis of a
breach of an inplied covenant arising fromthe 1993 Contract.

The Court further concludes that Allstate’ s clainms under the
1993 Contract regarding the levying of credits, manufacturing
defects in the vehicle specifications, assignnent of work, and
extension of the contract do not support a cause of action here
because all of these duties, rights, and obligations are
expressly covered by witten terns of the 1993 Contract. See USX

Corp., 988 F.2d at 439; Creeqger Brick, 560 A 2d at 153.

Finally, Allstate clains that SEPTA's failure to assign it
enough work breached the inplied covenant of good faith. Although

Pennsyl vani a | aw does recognize a limted duty of good faith in
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sonme requirenents and output contracts, no duty may be inplied in
this case. Good faith requires that a party under a requirenents
contract cannot pretend to |lack any requirenents in order to

avoid the obligation under the contract. Fort Wayne Corrugated

Paper Co. v. Anchor Hocking G ass Corp., 130 F.2d 471, 473 (3d

Cr. 1942); Dorn v. Stanhope Steel, Inc., 534 A 2d 798, 804 n.6

(Pa. Super. C. 1988). However, both Fort Wayne and Dorn

i nvol ved excl usive dealing contracts, or at |east contracts

guaranteei ng a m ni mrum purchase anount. Fort Wayne, 130 F.2d at

472 (contract required purchase of at |east 90% of buyer’s

requi renents); Dorn, 534 A 2d at 801 (exclusive brokerage

relationship). This case, which involves no such m ni mum

guar antee or exclusive dealing arrangenent, is distinguishable.

Furthernore, Allstate presents no evidence supporting its claim
For the foregoing reasons, Allstate cannot maintain its

cause of action on these grounds. Therefore, the Court grants

summary judgnent in favor of Defendant on Count XI.

G Count Fifteen

Count XV of the Anended Conplaint states a claimfor
unl awful retaliation in violation of Title VI and 42 U S.C. 8§
1983. Allstate argues that as a result of its filing of the
instant lawsuit in February 1997, SEPTA has engaged in a
continuing course of retaliatory conduct by failing to take

action on Allstate’s application for recertification as a DBE and
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intentionally altering the design of its 1997 RFP to preclude
Al'l state from bidding. Both Allstate and SEPTA seek summary
judgnent on this count. For the reasons that follow, the Court
grants summary judgnent in favor of SEPTA on Allstate’s
retaliation clains brought pursuant to section 1983, denies
SEPTA' s notion for summary judgnent on the clains concerning DBE
recertification brought under Title VI, and denies Allstate’s
request for partial summary judgnent.

1. Section 1983

SEPTA argues that Allstate has no standing to assert a claim
for retaliation under section 1983 because the all eged
retaliation had no relation to any existing contract with SEPTA,
but only with regard to contracts or relationships for which
Al l state was a potential bidder. The Court agrees.

Section 1983 prohibits retaliation against public enployees

for the exercise of First Amendment rights. M. Healthy Cty Bd.

of Educ. v. Doyle, 429 U S. 274, 287 (1977)(holding that the

First Amendnent’s guarantee of freedom of speech protects
gover nnent enpl oyees fromterm nati on because of their speech on

matters of public concern); Anderson v. Davila, 125 F.3d 148, 161

(3d CGr. 1997). Filing a lawsuit agai nst a governnent entity is
protected activity under the First Anmendnent, so |long as the
awsuit is not frivolous. Anderson, 125 F.3d at 161-62.

However, for independent contractors, any such protections are
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limted to cases in which the public entity term nates an
exi sting, ongoing relationship in retaliation for the

contractor’s exercise of First Anmendnent rights. Mcdintock v.

Ei chel berger, 169 F.3d 812 (3d Gr. 1999), cert. denied, 120

S.C. 182 (1999); see also Board of County Conm Ssioners

Wabaunsee County, Kansas v. Unbehr, 518 U. S. 668, 685

(1996) (hol di ng that independent contractor plaintiff was
protected fromthe governnent’s retaliatory termnation of his
contract only “[Db]ecause Urbehr’s suit concerns the term nation
of a pre-existing comercial relationship with the governnent”).

The retaliation that Allstate clains, nanely SEPTA' s all eged
failure to act on Allstate’s application for DBE recertification
and the design of the 1997 RFP, are unrelated to Allstate s prior
1993 Contract with SEPTA and did not have the effect of
termnating the prior contract. Therefore, the Court concl udes
that Allstate nmay not maintain a retaliation claimpursuant to 42
U S . C § 1983.

2. Title VI

Title VI prohibits intentional racial discrimnation against
participants in, applicants for, or intended beneficiaries of a
federally funded program 42 U S. C. § 2000d (1994); Wod v.
Cohen, G v. A Nos. 96-3707, 97-1548, 1998 W. 88387, at *11
(E.D.Pa. Mar. 2, 1998). The first question is whether Title Vi

contains a cause of action for retaliation since it contains no
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explicit language to that effect. For the follow ng reasons, the
Court concludes that it does.
Several courts have held that Title VI inpliedly supports a

cause of action for retaliation. Bel grave v. Cty of New York

No. 95-CV-1507 (JG, 1999 W 692034, at *37 (E.D.N. Y. Aug. 31

1999); Philippeaux v. Fashion Inst. of Tech., No. 93 CGv. 4438,

1996 W. 164462, at *5 (S.D.N.Y. Apr. 9, 1996), aff’'d, No. 96-
7533, 1996 WL 734038, at *1 (2d Gr. Dec. 23, 1996). Title VI
| anguage mrrors that of Title I X, 20 U S.C. §8 1681, under which
courts in this district have inferred a claimfor retaliation.

Kenet her v. Pennsylvania Interscholastic Athletic Assoc., Inc.,

No. CIV. A 96-6986, 1999 W. 1012948, at *26 (E.D. Pa. Nov. 8,

1999) (citing Preston v. Conmonwealth of Virginia, 31 F.3d 203,

206 n.2 (4th Cr. 1994)); Linson v. The Trustees of the

Uni versity of Pennsylvania, No. ClV. A 95-3681, 1996 WL 637810,

at *4 n.5 (E D.Pa. Nov. 4, 1996); see also Gebser v. Lago Vista

| ndependent School District, 524 U S. 274, 286 (1998)(stating

that Title I X parallels Title VI and operates in the sane
manner). Furthernore, the federal regulations pronul gated under
Title VI expressly provide that “[n]o recipient or other person
shall intimdate, threaten, coerce, or discrimnate against any
i ndi vidual for the purpose of interfering with any right or
privilege secured by section 601 of the Act or this part...” 49

CFR 8 21.11(e) (1998). Courts have referenced identi cal
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| anguage included in Title I X regulations to justify inferring a

retaliation cause of action under Title | X. See Preston, 31 F. 3d

at 206 n.2. Thus, the Court concludes that Title VI, 42 US.C 8§
2000d, does support a claimfor retaliation.
SEPTA next argues that any claimfor retaliation under Title

VI by Allstate is barred by the Mcd intock doctrine, nanely that

i ndependent governnent contractors are protected fromretaliation
only where the public entity term nates an existing contractual
relationship. The Court disagrees. Unlike section 1983, Title
VI rights were specifically created by Congress to prevent

di scrimnation on the basis of race by anyone who receives
federal funds. Title VI |anguage prohibiting “exclusion from
participation in ... federally assisted prograns” naturally

i ncl udes applicants for participation in federally funded
prograns. See Wod, 1998 W. 88387, at *11 n.15 (citing NAACP v.

Medi cal Center, Inc., 599 F.2d 1247, 1252 (3d Gr. 1979)). To

disallow clains for retaliation based on the filing of a
conplaint that alleges violations of Title VI would eviscerate
the statute’s protections by allowi ng federally funded prograns
or entities to discrimnate indirectly through retaliatory
conduct when they could not do so directly. In the case at bar,
Al l state asserts its rights under Title VI to be free from
intentional discrimnation in the award of Paratransit contracts.

SEPTA shoul d not be able to take adverse action against Allstate
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sinply because Allstate has attenpted to enforce its statutory
rights. Thus, Allstate’'s Title VI claimis not barred.

Havi ng reached the foregoing conclusions, the Court wll
proceed to assess the nerits of Allstate’s claim To nake out a
cause of action for retaliation, Allstate nust prove that (1)

Al |l state engaged in protected activity; (2) SEPTA responded with
an adverse action; and (3) a causal link exists between the

protected activity and the adverse action. Robinson v. Gty of

Pittsburgh, 120 F.3d 1286, 1299 (3d G r. 1997). The third

el ement of causation requires that the protected activity be a
determnative factor for the defendant’s adverse action. Watson
v. SEPTA, Nos. 98-1832, 98-1833, 98-1834, 2000 W. 291159, at *9

(3d CGr. Mar. 20, 2000); Wodson v. Scott Paper Co., 109 F. 3d

913, 931 (3d Cr. 1997). A plaintiff my denonstrate a causal

connection by “evidence of circunstances that justify an

inference of retaliatory notive.” See Foster v. Township of

Hillside, 780 F. Supp. 1026, 1041 (D.N.J.), aff’'d, 977 F.2d 567
(3d Gir. 1992).

Once the plaintiff satisfies these elenents, the burden
shifts to the defendant to articulate sone |egitinmate,
nondi scrimnatory reason for its actions. Wodson, 109 F. 3d at
920 n. 2; Foster, 780 F. Supp. at 1042. The defendant’s burden
may be satisfied without proving that the articul ated reason

actually notivated the action. Wodson, 109 F.3d at 920 n.2. |If
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t he defendant nmeets this burden then the inference of
discrimnation arising fromthe plaintiff’s prima facie case
drops out and the plaintiff, who bears the ultimte burden of
persuasi on, nmust denonstrate that the alleged non-discrimnatory
reason was nerely pretextual and that the defendant intentionally

retaliated against the plaintiff. Jalil v. Avdel Corp., 873 F.2d

701, 706 (3d Cir. 1989). The plaintiff may satisfy its burden
either directly by persuading the factfinder that a
discrimnatory reason nore likely notivated the defendant, or
indirectly by showi ng that the defendant’s justification is
unwort hy of credence. Jalil, 873 F.2d at 706. To denonstrate
pretext, the plaintiff nust point to inplausibilities,

i nconsi stencies, contradictions or incoherencies in the
defendant’s justification so as to enable a rational factfinder
to decide that the defendant’s reason is unworthy of credence.
Robi nson, 120 F.3d at 1302 n. 16 (citation omtted).

To prevail on a notion for sunmary judgnent, a defendant can
either show that the plaintiff has failed to establish its prim
facie case, or offer a legitimate non-discrimnatory reason for
its actions to which no genuine issue of material fact exists and
show that the plaintiff cannot establish a genuine issue of
material fact as to pretext. Jalil, 873 F.2d at 707. Summary
judgnment is inappropriate if the plaintiff establishes a prim

faci e case and counters the defendant’s proffered expl anation
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wi th evidence raising a factual issue about the defendant’s true
notive. |d.
Both parties have noved for sunmary judgnment as to this

Count. The Court will address each notion in turn. See Wl lians

v. Phil adel phia Housing Authority, 834 F. Supp. 794, 797

(E.D.Pa.), aff’d, 27 F.3d 560 (3d Cir. 1994)(requiring courts
consi der cross-notions for summary judgnent separately).

1. Plaintiff's Motion for Partial Sunmmary Judgnent

All state first argues that SEPTA' s inclusion of a provision
whi ch requires a prospective waiver of civil rights clains
violates Title VI and constitutes per se retaliation as a matter
of law.?® The Court rejects this argunent. There is no

authority supporting such a proposition. See D Biase v.

2The 1997 RFP contains the follow ng provision:

Wth subm ssion of a proposal, the Proposer agrees to
accept all decisions by SEPTA regarding this RFP and
further agrees not to challenge SEPTA with regard to
any part of this process. Wth subm ssion of a
proposal, Proposer, on behalf of itself, its
subcontractors, and any ot her person clai mng by,
under, or through them or any of them rem ses,
rel eases and forever discharges SEPTA, its officials,
of ficers, enployees, agents and consultants from any
and all clains arising out of (i) the use of any
information contained in this RFP and/or (ii)
participation in this RFP process. In the event of any
such cl ai m(s) Proposer shall indemify, defend, and
hol d harm ess SEPTA, its officials, officers,
enpl oyees, agents and consultant from and agai nst any
and all |osses, costs, danages, and expenses (i ncl uding
[itigation costs and counsel fees) incurred by SEPTA
and or its officials, officers, agents, enployees, and
consul tants.

(Pl. Exh. C at 14).
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Sm t hKl i ne Beecham Corp., 48 F.3d 719, 727 (3d Gr. 1995).

Next, Allstate clains that SEPTA cannot establish a
| egitimate non-di scrimnatory justification for its inclusion of
a waiver of civil rights clains in the 1997 RFP, nor for its
failure to act on Allstate’s application for DBE recertification.
Even if SEPTA can satisfy its burden of production, then Allstate
submts that it has adduced sufficient evidence such that the
Court can find pretext as a matter of |aw

After reviewing the parties’ subm ssions as to this Mtion,
the Court concludes that SEPTA has offered a legiti mte non-
discrimnatory reason for both of its actions. (Def. Exh. 17,

Def. Exh. 34; Def. Exh. 35); See D Biase, 48 F.3d at 728 n. 10.

For the reasons discussed below in the context of Defendant’s
Motion for Summary Judgnent, the Court determnes that Allstate
does not present sufficient evidence to create a genuine issue of
material fact or to enable a juror to reasonably find pretext as
to SEPTA' s design of the 1997 RFP. Although Allstate does submt
sufficient evidence of pretext with respect to the
recertification issue, genuine issues of material fact exist
regarding retaliatory intent. Summary judgnent in favor of

All state on this Count is therefore inappropriate.

2. SEPTA' s Motion for Summary Judgnent

SEPTA argues that Allstate cannot denbnstrate a causa

connection and thus establish a prima facie case, and has not
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produced sufficient evidence to allow a reasonable jury to find
pretext. The Court agrees that Allstate has not submtted
sufficient evidence to establish a genuine issue of material fact
as to pretext regarding its clains about the 1997 RFP, but
di sagrees with respect to the issue of DBE recertification.
Concerning the DBE recertification allegations, Alstate's
evi dence regarding the timng of SEPTA s review and request for
nmore information mrrors the unusually suggestive facts that the
Third Grcuit Court of Appeals found to satisfy a prima facie

case in Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Gr.), cert.

deni ed, 493 U. S. 1023 (1990). See al so Robinson, 120 F. 3d at

1302. Simlarly, Allstate’s evidence that a general waiver was
included in the 1997 RFP because of the pending litigation,
including Allstate’s suit, is sufficient to prima facie establish
a causal connection.

SEPTA has produced | egitimate and nondi scri m natory
justifications for both its design of the 1997 RFP and its
handling of Allstate’ s recertification application. Concerning
the 1997 RFP, the Court concludes that no genui ne issue of
material fact exists as to pretext. Allstate has not presented
sufficient evidence by which a reasonable factfinder could infer
pretext or retaliatory intent in SEPTA s design of the 1997 RFP

See DiBiase, 48 F.3d at 728 n.10 (requiring proof of specific

intent to target the plaintiff to overcone the defendant’s
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legitimate justification for inclusion of a general waiver in an
enpl oyee separation agreenent where the defendant’s professed
notive was to protect against lawsuits arising fromthe
agreenent). Conversely, the Court determ nes that Allstate has
poi nted to weaknesses, inplausibilities, inconsistencies,
contradi ctions and i ncoherencies in SEPTA s explanation of its
admnistration of Allstate’ s application for DBE recertification
sufficient to create a genuine issue of material fact and allow a
factfinder to rationally infer pretext. (See e.qg. Pl. Exhs. DD at
78, EE, FF at 158-60, and GG . The Court, therefore, denies
SEPTA's Motion for Summary Judgnent on this count as to the
recertification issue.

In conclusion, the Court denies Plaintiff’s Mtion for
Partial Summary Judgnent. Defendant’s Motion for Summary Judgnent
is granted with respect to Counts Eight through El even. The
Court denies Defendant’s Motion as to Counts Two t hrough Seven
and Count Fifteen, subject to the [imtations stated herein.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLSTATE TRANSPORTATI ON : CIVIL ACTI ON
COVPANY, | NC. :

SOUTHEASTERN PENNSYLVANI A :
TRANSPORTATI ON AUTHORI TY : NO. 97- 1482
ORDER

AND NOW this day of March, 2000, upon consideration of
Def endant’ s Motion for Summary Judgnent (Doc. No. 44),
Plaintiff’s Response thereto (Doc. No. 46), and Defendant’s Reply
(Doc. No. 56); Plaintiff’'s Mdtion for Partial Summary Judgnent
(Doc. No. 43), Defendant’s Response thereto (Doc. No. 47), and
Plaintiff's Reply (Doc. No. 51), IT |I'S HEREBY ORDERED t hat:

1. Plaintiff’s Mdtion is DEN ED

2. Def endant’s Motion is GRANTED in part and DEN ED
in part;

3. JUDGMENT is entered in favor of Defendant and
against Plaintiff on Counts VIII, IX X and Xl;

4. Plaintiff may proceed to trial, subject to the
limtations stated in the acconpanyi ng Menorandum
on Counts I, Ill, IV, V, VI, VII, and XV.

BY THE COURT:
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John R Padova, J.



