IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TROUVER CAPI TAL PARTNERS, L. P. : ClVIL ACTI ON
V. :

HEALTHCARE ACQUI SITION, INC. and :

HOVE QUALI TY MANAGEMENT, | NC. : NO 99-3535

VEMORANDUM AND ORDER

BECHTLE, J. MARCH , 2000
Presently before the court is defendants Heal t hcare
Acquisition, Inc.'s and Home Quality Managenent, Inc.'s Mdtion to
Dismss Plaintiff's Anmended Conplaint or, Alternatively, to
Transfer Venue and plaintiff Trouver Capital Partners, L.P.'s
response thereto. For the reasons set forth below, the court

wi |l deny the notion.

BACKGROUND

Plaintiff, Trouver Capital Partners, L.P. ("Trouver") is a
Del aware partnership with its principal place of business in
Newt own, Pennsylvania. (Defs." Mem of Law in Supp. of Mdt. to
Dismss at 1-2.) Defendants Heal thcare Acquisition, Inc. ("HA")
and Hone Quality Managenent, Inc. ("HQW) (collectively
"Defendants") are Florida corporations having their principal
pl aces of business in Pal mBeach Gardens, Florida. Id. at 2.
El i zabeth Fago ("Fago") is the "principal” of both HAI and HQM

Id.; Conpl. § 4. Fago is a Florida resident. 1d. John Lynch

! Fago is one of HAI's and HQM s t hree sharehol ders.
(Conpl. 9 4.) She is the President of both HAIl and HOM ( Fago
Aff. 1 1; Conpl. 97 11 & 22.)



("Lynch") was the "principal of Wodhill Capital Corporation, a
Pennsyl vani a corporation functioning as a general partner" of
Trouver. (Lynch Aff. at 1.) Lynch executed the agreenent

bet ween Trouver and HAI. 1d.

Trouver initiated this action for breach of contract and
antici patory breach in connection with an agreenent under which
HAI retained Trouver to provide financial advisory and investnent
banki ng services relating to HAI's efforts to secure funding for
various projects, including the acquisition of three assisted
living facilities in North Carolina. (Pl.'s Resp. to Mdt. to
Dismss at 1-2.) Trouver asserts that after HAl acquired the
property in North Carolina, Trouver arranged for valuations of
the properties, for the placenent of two bridge | oans and for
per manent financing of the project. [d. at 2. Trouver contends
that it is entitled to conpensation for these services. |d.

On Decenber 16, 1999, Trouver filed its Amended Conpl aint.
On January 24, 2000, Defendants filed the instant notion to
di sm ss the Anmended Conplaint for |ack of personal jurisdiction
or, alternatively, to transfer venue to the United States
District Court for the Southern District of Florida. (Defs.

Mem of Law in Supp. of Mbt. to Dismss at 1-2.) For the reasons
set forth below, the court will deny the notion to dismss or

transfer venue.



1. LEGAL STANDARD

For the purposes of a notion to dismss, the court nust
accept as true all well-pleaded allegations of fact in a
plaintiff’s conplaint, construe the conplaint in the |ight nost
favorable to the plaintiff, and determ ne whet her “under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988). The court may al so consider “matters
of public record, orders, exhibits attached to the Conpl aint and

itens appearing in the record of the case.” Oshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384 n.2 (3d Cr. 1994)
(citations omtted). The court, however, need not accept as true
| egal conclusions or unwarranted factual inferences. Morse V.

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d G r. 1997)

(citations omtted). A conplaint is properly dismssed only if
“it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957).

111, DI SCUSSI ON

First, Defendants assert that under Federal Rule of G vil
Procedure 12(b)(2), they have insufficient contacts with
Pennsyl vania to justify the exercise of personal jurisdiction in
this forum Second, Defendants assert that this action should be
transferred to the Southern District of Florida pursuant to 28

US C 8§ 1404. The court will address each argunent separately.
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A Per sonal Jurisdiction

In a case based upon diversity jurisdiction, Federal Rule of
Cvil Procedure 4(e) "gives a federal court personal jurisdiction
over non-resident defendants to the extent perm ssible under the
state |aw of the jurisdiction where the court sits.”" Gand

Entertai nment Goup, Ltd. v. StarMedia Sales, Inc., 988 F.2d 476,

481 (3d Gr. 1993). Under Pennsylvania' s |ong-arm statute,
jurisdiction may be exercised "to the fullest extent allowed
under the Constitution of the United States and may be based on
the nost m ninum contact with this Commonweal th al |l owed under the
Constitution of the United States.” 42 Pa. Con. Stat. Ann. 8§
5322(b). An analysis of the constitutional limtations on
personal jurisdiction involves a two prong test, including
inquiries into mninmmcontacts and fair play and substanti al

justice. Asahi Metal Indus. Co. v. Superior Court of California,

Sol ano County, 480 U.S. 102 (1987). The court will review each

prong separately.
1. M ni num Cont act s
When a defendant raises the defense of |ack of persona
jurisdiction, the plaintiff has the burden of establishing
sufficient facts to show that jurisdiction is proper. Carteret

Sav. Bank v. Shushan, 954 F.2d 141, 146 (3d Gr. 1992). A

plaintiff meets this burden by "establishing with reasonable
particularity sufficient contacts between the defendant and the

forumstate.” Mllon Bank (East) PSFS, Nat'l Ass'n v. Farino,

960 F.2d 1217, 1223 (3d Cr. 1992) (citations and internal
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guotations omtted). In Burger King Corp. v. Rudzew cz, 471 U. S,

462 (1985), the Suprene Court stated that:

[jlurisdiction is proper . . . where the contacts
proximately result fromactions by the defendant
hi nsel f that create a "substantial connection” wth the

forumstate. . . . Thus where the defendant
"deli berately"” has engaged in significant activities
within a State . . . or has created "continuing

obl i gations" between hinself and residents of the forum

oo he mani festly has avail ed hinself of the

privilege of conducting business there, and because his

activities are shielded by "the benefits and

protections” of the forumis laws, it is presunptively

not unreasonable to require himto submt to the

burdens of litigation in that forumas well.

ld. at 475-76.

The court finds that Trouver has net its burden of
establishing sufficient mninmum contacts between Defendants and
Pennsyl vania. The record reveals that a nunber of telephone and
tel efax communi cati ons were nmade between Lynch and Fago. (Pl.'s
Resp. to Mot. to Dismss at 7 & Ex. B.) Lynch states that HAI
and Trouver exchanged mail and regul ar tel ephone calls. (Lynch

Aff. at 1.) See Grand Entertainnent, 988 F.2d at 482 (stating

that "[n]jail and tel ephone communi cati ons sent by the defendant
into the forummay count toward the m ni mum contacts that support
jurisdiction" and that "contract negotiations with forum
residents can enpower a court to exercise personal jurisdiction
over persons outside the forunf) (citations omtted).

In addition, Fago, the president of both HAl and HQVM was
present in Pennsylvania "on a nunber of occasions" when she
visited Lynch. (Defs.' Mem of Law in Supp. of Mdt. to Dismss

at 7.) Fago acknow edges that she visited Pennsylvani a, however,
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she contends that every visit was of a "purely . . . personal”
nature and that each visit "had nothing to do with the
performance of the contract” with Trouver. (Defs.' Mem of Law
in Supp. of Mdt. to Dismss at 6; Fago Aff. § 4.) Lynch contends
that the visits were business related. For exanple, Lynch states
that he and Fago "had an all day neeting in Bucks County on
Septenber 11 to discuss various HAl financing issues.” (Lynch
Aff. § 11; see also Lynch Aff. Y 13, 16, 24 & 27 (describing
busi ness rel ated neeti ngs between Fago and Lynch that took place
i n Pennsyl vania from Sept enber 1998 to Decenber 1998)).
Additionally, the court notes that, as the president of HAl and
HOM Fago played a major role in each corporation. |In Banyan

Heal t hcare Servs., Inc. v. Laing, the court stated that where the

defendant "played a major role in [a] corporation . . . his
contacts with Pennsylvania in a corporate context count towards
the m ni num contacts necessary for due process as well as his
personal contacts with the Comonweal th" and found that the

def endant had sufficient contacts where he nmade one visit to
Pennsyl vania in addition to nunerous phone calls and faxes.

Banyan Healthcare Servs., Inc. v. Laing, No. Cv.A 98-2004, 1998

W. 633991, at *3 (E.D. Pa. Aug. 20, 1998) (citing TJS Brokerage &

Co., Inc. v. WMahoney, 940 F. Supp. 784, 788-89 (E.D. Pa. 1996)).

Thus, the court finds that Defendants' contacts with Pennsylvania
constitute mninmum contacts necessary for the court to exercise

personal jurisdiction over Defendants. See Carteret, 954 F.2d at

149-50 (hol ding that, coupled with tel ephone calls and letters to
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forum attendance at single neeting in forumwas sufficient to
establish m ninmumcontacts). Thus, the court will deny the
notion to dism ss pursuant to Federal Rule of Civil Procedure
12(b) (2).
2. Fair Play and Substantial Justice

The second el enment required to find personal jurisdiction
is that "the defendant's contacts with the forum State nust be
such that maintenance of the suit does not offend traditiona

notions of fair play and substantial justice." Wrld-Wde

Vol kswagen Corp., 444 U S. at 292 (citations and internal

guotations omtted). The court will review several factors which
eval uate the respective interests involved, including "'the
burden on the defendant, the forum State's interest in

adj udi cating the dispute, the plaintiff's interest in obtaining
convenient and effective relief, the interstate judicial systenis
interest in obtaining the nost efficient resolution of
controversies, and the shared interest of the several States in
furthering fundanental substantive social policies.'" Pennzoi

Prods. Co., 149 F.3d 197, 205 (3d Cr. 1998) (quoting Burger

King, 471 U.S. at 477).
The "burden on a defendant who w shes to show an absence of
fairness or |ack of substantial justice is heavy." Gand

Entertai nnent, 988 F.2d at 482. Defendants fail to assert any

grounds as to how HAI or HQM woul d be unduly burdened by
l[itigating this action in Pennsylvania. On the other hand, the

court recognizes that Trouver has an interest in obtaining relief
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in this action and that the court is well-suited to provide such
relief. In addition, Pennsylvania has an interest in this

di spute, as Trouver's principal place of business is |ocated
here. The court finds that the assertion of personal
jurisdiction over Defendants will not offend traditional notions
of fair play and substantial justice.

B. Venue

Def endant s chal | enge venue under 28 U. S.C. § 1391, which
provides in relevant part:

(a) Acivil action wherein jurisdiction is founded only on

diversity of citizenship may, except as otherw se provided

by | aw, be brought only in (1) a judicial district where any
defendant resides, if all defendants reside in the same

State, (2) a judicial district in which a substantial part

of the events or om ssions giving rise to the claim

occurred, or a substantial part of property that is the

subj ect of the action is situated, or (3) a judicial

district in which the defendants are subject to persona

jurisdiction at the time the action is conmenced, if there

is no district in which the action may ot herw se be brought.
28 U.S.C. 8 1391(a). As the preceding discussion indicates, the
court finds that a substantial part of the events or om ssions
giving rise to the claimoccurred in Pennsylvania. Accordingly,
the court has jurisdiction under 8 1391(a)(2).

Def endants have alternatively noved this court to transfer
the action, pursuant to 28 U. S.C. § 1404(a), to the United States
District Court for the Southern District of Florida. That
section provides that: "[f]or the conveni ence of parties and
W tnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where

it mght have been brought."” 28 U S.C. 8§ 1404(a).
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I n deci ding whether to transfer an action, the court shall
consider the follow ng private and public interests:

The private interests have included: plaintiff's
forum preference as manifested in the original choice;
t he defendant's preference; whether the claimarose
el sewhere; the convenience of the parties as indicated
by their relative physical and financial condition; the
conveni ence of the witnesses--but only to the extent
that the witnesses may actually be unavail able for
trial in one of the fora; and the | ocation of books and
records (simlarly limted to the extent that the files
could not be produced in the alternative forun).

The public interests have included: the
enforceability of the judgnent; practica
consi derations that could nmake the trial easy,
expedi tious, or inexpensive; the relative
adm nistrative difficulty in the two fora resulting
fromcourt congestion; the local interest in deciding
| ocal controversies at home; and the famliarity of the
trial judge wth the applicable state lawin diversity
cases.

Jumara v. State Farmlns. Co., 55 F.3d 873, 879-80 (3d GCir. 1995)

(citations and internal quotations omtted). The burden of
establishing that the bal ance of proper interests weighs in favor
of transfer rests with the novant. Id. Inruling on a notion to
transfer, "plaintiff's choice of venue should not be lightly
disturbed.” [d. (citation and internal quotation omtted).
Trouver has a strong interest in choosing the Pennsylvania
venue. Defendants have not indicated that any w tness woul d be
unavail able for trial if the litigation were to be conducted in
Pennsyl vania. Thus, the court will not consider the conveni ence
of these witnesses as a factor in deciding whether transfer is
appropriate. Simlarly, Defendants have not indicated that any

books or records would be unavailable for a trial held in



Pennsyl vania. Oher private factors, such as the conveni ence of
the parties as related to their physical and financi al
condi tions, do not favor either venue.

The public interests to be considered by the court do not
weigh in favor of either venue. Travel will be necessary whet her
the case is tried in Pennsylvania or in Florida. A judgnment in
ei ther court would be subject to full faith and credit in either
venue. This civil action involves relatively straightforward
i ssues of contract |aw and does not appear to involve any speci al
i ssues of state law. In conclusion, the court finds no reason to
di sturb Trouver's choice of the Pennsylvania venue in this civil
action. Thus, the court will deny Defendants' notion to transfer

venue.

111, CONCLUSI ON

For the foregoing reasons, the court will deny Defendants'
Motion to Dismss the Anended Conplaint, or, in the Alternative,
to Transfer Venue.

An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TROUVER CAPI TAL PARTNERS, L. P. : ClVIL ACTI ON
V.

HEALTHCARE ACQUI SITION, INC. and :
HOVE QUALI TY MANAGEMENT, | NC. : NO 99-3535

ORDER

AND NOW TO WT this day of March, 2000, upon
consi deration of defendants Heal thcare Acquisition, Inc.'s and
Home Qual ity Managenment, Inc.'s Mdtion to Dismiss Plaintiff's
Amended Conplaint or, Alternatively, to Transfer Venue and
plaintiff Trouver Capital Partners, L.P.'s response thereto, IT
| S ORDERED that said notion is DEN ED.

| T I'S FURTHER ORDERED t hat defendants Heal t hcare
Acquisition, Inc.'s and Home Quality Managenent, Inc.'s Mtion to
Dismss Plaintiff's Conplaint or, Alternatively, to Transfer

Venue is DEN ED AS MOOT.

LOU S C. BECHTLE, J.



