IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
JOSEPH MERLI NO, FRANK GAMBI NQ,

RALPH ABRUZZI , STEVEN FRANG PANI, :
and ANTHONY ACCARDO : NO 99-0363-01--05

MEMORANDUM AND ORDER

HUTTON, J. March 16, 2000

Presently before the Court are the severance noti ons of Joseph
Merlino ("Merlino") (Docket No. 64), Frank Ganbino ("Ganbino")
(Docket No. 99), Ral ph Abruzzi ("Abruzzi") (Docket No. 98), Anthony
Accardo ("Accardo") (Docket No. 101), and Steven Frangi pani
("Frangi pani") (Docket No. 110), Merlino's Supplenental Letter
Brief in Support of Severance (Docket No. 114), the Governnent's
Response Opposing Defendant Merlino's Mtion for Severance Under
Rul e 14 of the Federal Rules of Crim nal Procedure (Docket No. 82),
the Governnent's Consolidated Response Qpposing Mtions for
Severance Fil ed by Def endants Ganbi no, Abruzzi, and Accardo (Docket
No. 106), the CGovernnent's Suppl enent al Response Opposi ng
Def endants Merlino's, Ganbino's, Abruzzi's, and Accardo's Mdtions
for Severance Under Rule 14 of the Federal Rules of Crimnal
Procedure (Docket No. 108), the Governnment's Response QOpposing
Motion for Severance Filed by Defendant Steven Frangi pani (Docket

No. 109), and the CGovernment's Response to Suppl enental Letter



Brief Filed in Support of Defendant Merlino's Mdtion for Severance
Under Rule 14 of the Federal Rules of Crimnal Procedure (Docket
No. 115). For the reasons stated hereafter, each severance notion

currently before the Court is DEN ED

. BACKGROUND

Merlino was arrested on drug charges by Federal Bureau of
| nvesti gati on agents on June 28, 1999. He was ordered tenporarily
detained for a pretrial detention hearing. On June 30, 1999
Merlino was charged in a two count indictnent with conspiracy to
distribute nore than five kilogranms of cocaine in violation of 21
U S . C 8§ 846, and with unlawmful use of a communication facility in
relation to a drug trafficking offense, in violation of 21 U S.C
§ 843(h).

During the course of the June 1999 arrest, Merlino allegedly
made certain statenents to Detective Mark Pinero ("Pinero"). These
statenments led to Merlino being charged under 18 US C 8§
115(a)(1)(B) and 18 U . S.C. 8§ 115(a)(1)(B) for threatening Pinero
and his famly.

On July 1, 1999, Chief United States Magi strate Judge Janes R
Melinson held a pretrial detention hearing. Magi strate Judge
Mel i nson found t here was probabl e cause to believe that Merlino had
conmmtted the offenses with which he was charged and ordered that
Def endant be detai ned pending trial pursuant to the Bail ReformAct

of 1984, 18 U.S.C. § 3142. See Pretrial Detention Oder, filed
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July 2, 1999, by Honorable Magistrate Judge Janes R Ml inson,

United States v. Merlino, Cr.No.99-363.

On July 12, 1999, Defendant filed with this Court a Mdtion to
Reconsider the Pretrial Detention Order and to Permt Bail. On
July 27, 1999, the CGovernnent filed a Response to the Merlino' s
Motion as well as its own Mtion and Menorandum for Hearing on
Merlino' s Pretrial Detention. On July 28, 1999, this Court held a
hearing on the two notions regarding Merlino's pretrial detention.
On July 30, 1999, the Court denied Merlino' s Mdtion to Reconsider
the Pretrial Detention Oder and to Permt Bail. The Court’s
decision relied in part on the fact that Merlino s second
i ndi ctment indicated that he posed a significant threat of death or
serious physical injury to Pinero and his famly.

A seven day jury trial on the second indictnent conmenced on
Oct ober 12, 1999, before the Honorable Jerone B. Simandle, United
States District Judge for the District of New Jersey. The jury
returned a verdict of “not guilty” on both counts. See Judgnent of
Acquittal, filed Cctober 21, 1999, by Judge Jerone B. Sinmandl e,

United States v. Merlino, Cr.No.99-430 (JBS). Subsequent to Judge

Simandl e's decision, this court also upheld its prior decision to
deny Merlino's notion for bail and pre-trial release.

On Decenber 15, 1999, a grand jury returned a twelve-count
supersedi ng i ndi ctnent (the "Supersedi ng I ndi ctnment"”) which al | eges

that Merlino's authorization of the drug activities, as the Acting



Boss of the Philadel phia La Cosa Nostra ("LCN'), was part of a
| arger pattern of racketeering activity engaged in by nenbers and
associates of the Philadelphia LCN to generate noney. The
Supersedi ng I ndictnment alleges that each defendant was a nenber of
or was associated wth an Enterprise, as defined in 18 U S. C 8§
1961(4), known as the Philadel phia LCN and which was headed by
Merlino. Frank Ganbino is alleged to have been a "soldier"” and a
"made" nenber of the Phil adel phia LCN. Abruzzi, Accardo, and
Frangi pani are all eged to have been associ ates but not made nenbers
of the Phil adel phia LCN.

The Superseding Indictnent also alleges that Merlino
aut hori zed and directed Ganbi no, Abruzzi, Accardo, and Frangi pan
to receive and distribute stolen goods on behalf of the
Phi | adel phia LCN. Mbreover, as the Acting Boss of the Phil adel phi a
LCN, Merlino allegedly approves all crimnal activities conducted
by LCN nenbers and their associates, and also all egedly receives a
portion of the nonies generated through the crimnal activities
conducted by LCN nenbers and their associ ates.

Regardl ess of their particular roles in the Enterprise, each
defendant is alleged to have conducted and participated in the
affairs of the Enterprise: (1) to perpetuate the Enterprise by
concealing from | aw enforcenent authorities the existence of the
Enterprise, the identity of its nenbers and associ ates, the nmanner

in which it conducted its affairs, and the decisions and orders



given by the Enterprise's leaders to those working for the
Enterprise; and (2) to expand the reach and profitability of the
Enterpri se.

As discussed above, the focus of the Governnent's origina
two-count indictnent was Merlino's involvenent in a drug
conspiracy. It is alleged that in an effort to expand the reach
and profitability of the Phil adel phia LCN, Merlino included, inter
alia, Robert Luisi, Jr, ("Luisi") and Shawn D. Vetere ("Vetere"),
each of whom was based in Boston, Mssachusetts, in the
Enterprise's efforts in Boston. ! At various tinmes, Merlino
aut hori zed and approved nenbers and associates to traffic in
illegal drugs.

The focus of the Governnent's Superseding Indictnent is
broader than that of its original indictnent. Not only does the
Super sedi ng I ndi ct nent i ncl ude charges agai nst Merlino arising from
his al |l eged participation in Boston drug conspiracy, but it alleges
that each nanmed defendant trafficked in stolen nerchandise.
Therefore, while the Superseding Indictnent does not allege that
def endant s Ganbi no, Abruzzi, Accardo, and Frangi pani participated
inthe drug conspiracy charged to Merlino, it does allege that they
and Merlino participated in a racketeering conspiracy. The acts
whi ch are charged as part of the racketeering conspiracy include

the receipt of stolen televisions, television/vcr conbinations,

Luisi and Vetere are not defendants in this action.
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baby fornula, ceiling fans, toy trains, bicycles, and sweat suits.
Each defendants is also charged with conspiring to receive stol en
goods. Merlino is specifically charged with violations of 18
U S.C. 8§ 1962(d), 1962(c), 659, 2, and 371 and 21 U.S.C. § 843(b).
The Superseding Indictnent charges Ganbino and Abruzzi wth
violations of 18 U S . C. 88 1962(d), 1962(c), 659, 2, and 371.
Accardo and Frangi pani are charged with violations of 18 U S. C. 88
1962(d), 659, 2, and 371.

Before the Court is Merlino' s severance noti on which seeks the
follow ng: (1) dism ssal on the basis of m sjoinder; (2) severance
of the drug charges fromthe charges of a Rl CO conspiracy; and/or
(3) severance of his trial fromthe trial of his co-defendants.
Def endants Ganbi no, Abruzzi, Accardo, and Frangi pani each seek
severance of their RICO conspiracy cases from that of co-
conspirator Merlino. On February 25, 2000, the Court conducted a

hearing on the defendants' pending severance notions.

1. LEGAL STANDARD

There exists a preference in the federal system for joint

trials of defendants who are indicted together. See Zafiro v.

United States, 506 U. S. 534, 537, 113 S. C. 933, 937 (1993)

Joint trials “play a vital role in the crimnal justice system”
See id. (citation omtted). I ndeed, the Suprene Court has

repeatedly approved joint trials because such trials pronote



efficiency and “serve justice by avoiding the scandal and i nequity
of inconsistent verdicts.” See id. (citation omtted).

Federal Rule of Civil Procedure 8, which governs joinder in
crimnal cases, states as foll ows:

(a) Joinder of Ofenses. Two or nore of fenses nmay be charged
in the same indictnent or information in a separate count for
each offense if the offenses charged, whether felonies or
m sdenmeanors or both, are of the same or simlar character or
are based on the sane act or transaction or on two or nore
acts or transactions connected together or constituting parts
of a common schene or plan.

(b) Joinder of Defendants. Two or nore defendants may be
charged in the sanme indictnent or information if they are
al l eged to have participated in the same act or transaction or
in the sane series of acts or transactions constituting an
of fense or offenses. Such defendants rmay be charged i n one or
nmore counts together or separately and all of the defendants
need not be charged in each count.

Fed. R Cim P. 8  “The standards of Rule 8(a) and (b) joinder
are nearly the sane. Both permt joinder of offenses and
def endants, respectively, when a transacti onal nexus exi sts between

the offenses or defendants to be joined.” United States v.

Eufrasio, 935 F.2d 553, 570 n.20 (3d Gr. 1991).

The purpose of Rule 8(a) is to pronote judicial econony and to

preserve the prosecution’s resources. See, e.g., United States v.
Taylor, Crim No. 91-00634, 1992 W 333589, at *1 (E.D. Pa. Nov. 9,

1992); United States v. Lipari, Cim No. 92-164, 1992 W 165799

(D.N.J. July 8, 1992). Rule 8(a) allows free joinder of offenses
charged agai nst a single defendant if the offenses charged are (1)
based on the sane act or transaction, (2) constitute part of a

common schene or plan, or (3) are of the sane or simlar character.
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See United States v. Dileo, 859 F. Supp. 940, 942 (WD. Pa. 1994)

(citing 1 Charles A. Wight, Fed. Prac. & P., 8§ 243 (1983)); see

also 1 Charles A Wight, Fed. Prac. & Proc., 8§ 222 (1999). The

Third Circuit alternatively stated that for joinder to be proper
under Rule 8(a), there nust be a “transacti onal nexus” between the

offenses joined. See United States v. MG IIl, 964 F. 2d 222, 241

(3d Cir. 1992) (citation omtted); Dleo, 859 F. Supp. at 942 .
Accordingly, wth regard to a Rule 8(a) Mdtion, the dispositive
i ssue generally is whether the two sets of charges are sufficiently
related so as to be transactionally related or part of a commobn

schene or plan. See United States v. Eufrasio, 935 F. 2d 553, 570

n.20 (3d Cr. 1991); D leo, 859 F. Supp. at 942 .
Wiile Rule 8(a) historically permtted joinder of offenses
agai nst one defendant so |long as he or she was the only defendant

inthe case, see, e.qg., United States v. Ashley, 905 F. Supp. 1146,

1163 (E.D.N. Y. 1995); United States v. Vastola, 670 F. Supp. 1244,

1261 (D.N.J. 1987), the Third Grcuit suggested in dicta that Rule
8(a) m ght be the appropriate standard for the joinder of nultiple
of fenses agai nst one defendant, even in a nulti-defendant case.

See Eufrasio, 935 F.2d at 570 n.20. The Eufrasio court stated that

“contrary to the jurisprudence in other circuits, when a joi nder of
of fenses charged against the same defendant is challenged, the
literal nmeaning of the Rule requires application of Rule 8(a),

irrespective of whether nultiple defendants are involved in the



case.” 1d. The Third Grcuit cited its Eufrasio dicta in United

States v. MGII, 964 F.2d 222 (3d Cr. 1992), but declined to

adopt a new rule with regard to Rule 8(a) joinder. 1d. at 241.
Therefore, Rule 8(a) remains applicable to only those cases in
whi ch there is one defendant.

Rul e 8(b) provides substantial | eeway to prosecutors who w sh

to join racketeering defendants in a single trial. See United

States v. Eufrasio, 935 F.2d 553, 567 (3d Cr. 1991). The rule

al l ows joi nder of defendants charged with participating in the sane
conspiracy or racketeering enterprise. 1d. "[J]oinder ... of a
conspiracy count and substantive counts arising out of the
conspiracy [is permtted], since the claimof conspiracy provides
a common | i nk, and denonstrates the exi stence of a cormon schene or

plan.” United States v. Soners, 496 F.2d 723, 729-730 (3d Gr.

1974) (citation omtted). A RICO conspiracy charge provides that

required link.? Therefore, joinder is allowed agai nst racketeering

2 The Eufrasio court adopted the reasoning of United States v. Friednan
854 F.2d 535, 561 (2d Cir. 1988), a Second Circuit decision, which stands for the
proposition that joinder of a conspiracy count and substantive counts arising out of
the conspiracy is pernmitted as a claimof a Rl CO conspiracy provides the comon |ink
that is needed and denonstrates the exi stence of a common schene or plan. The
Fri edman court reasoned that although Rule 8(b) limts a prosecutor's power to charge

multiple defendants in a single proceeding, that power is probably at its greatest
when RI CO conspiracy charges are brought. As one judge observed

The nere allegation of a conspiracy presunptively satisfies Rule 8(b), since
the allegation inplies that the defendants naned have engaged in the same series
of acts or transactions constituting an of fense. The presence of a substantive
RI CO count under 18 U.S.C. § 1962(c), and of a RICO conspiracy count under 18

U S.C 8§ 1962(d), further broadens the government's power to charge multiple

def endants together. A RICO charge under 8§ 1962(c) necessarily incorporates

al l egations that each of the defendants naned was associated with or enpl oyed by
the sanme enterprise, and participated in the enterprise by engaging in at |east
two acts of racketeering related to the enterprise. 1In short, by |oosening the
statutory requirenments for what constitutes joint criminal activity, Congress
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defendants even where different defendants are charged wth
different acts, so long as the indictnments indicate that all the
acts charged against each joined defendant are charged as
racketeering predi cates or acts undertaken in furtherance of, or in
association with a commonly charged RI CO enterprise or conspiracy.
ld. (citation omtted).

A party may seek relief fromprejudicial joinder under Rul e 14
of the Federal Rules of Crimnal Procedure. Rule 14 states as
fol |l ows:

If it appears that a defendant or the governnent is prejudiced

by a joinder of offenses or of defendants in an indictnent or

informati on or by such joinder for trial together, the court

may order an election or separate trials of counts, grant a

severance of defendants or provide whatever other relief

justice requires. In ruling on a notion by a defendant for

severance the court may order the attorney for the governnent

to deliver to the court for inspection in canera any

statenents or confessions nmade by the defendants which the

governnment intends to introduce in evidence at the trial.
Fed. R Cim P. 14.

Al t hough joinder is |awful under Rule 8, severance under Rule
14 may be appropriate in cases where joinder creates a risk of
substantial prejudice to a particul ar defendant or the governnent.

See United States v. Spencer, No. 99-256-06, 1999 W. 973856, at *2

(E.D. Pa. Cct. 25, 1999). Thus, Rule 14 recogni zes that severance

limted the force of Rule 8(b) in such situations.

United States v. Friednman, 854 F.2d 535, 561 (2d Cir. 1988) (quoting United States v.
Castel l ano, 610 F. Supp. 1359, 1396 (S.D.N. Y. 1985)). As stated in the Eufrasio
decision, the Third Grcuit agrees with the Second Circuit's position that a R CO
conspiracy charge provides that required link. See Eufrasio, 935 F.2d 553 at 567
(citations onmitted).
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may be appropriate even in the circunstance of |awful joinder of
parties or offenses.
Before a court may consider a notion for severance, said

nmotion nust be filed prior to trial. See United States v. Mzza,

Nos. CRIM A 98-113-1, 98-113-2, 1999 W. 1244418, at *5 (E.D. Pa.
Dec. 20, 1999). Severance under Rule 14 is a matter commtted to

the trial court’s discretion. See United States v. Eufrasio, 935

F.2d 553, 568 (3d Cr. 1991). Were a notion is tinely filed and
prejudice is shown, the trial court still has discretion to deny
sever ance. See Fed. R Cim P. 14 (“If it appears that a
def endant or the governnent is prejudiced by a joinder of offenses
or of defendants in an indictnent or information or by such joi nder
for trial together, the court nay order an election or separate
trials of counts, grant a severance of defendants or provide

what ever other relief justice requires.” (enphasis added)).
Prejudice is the touchstone of a Rule 14 notion for severance.

The Third GCrcuit stated, however, that nere allegations of

prejudi ce are not enough and that a defendant nust affirmatively

show “clear and substantial prejudice.” See United States V.

Rei cherter, 647 F.2d 397, 400 (3d GCr. 1981); see also United

States v. Lipari, Cim No. 92-164, 1992 W 165799, at *10 (D. N. J.

July 8, 1992). In so doing, defendant bears the burden of

denonstrating that he or she has been prejudiced. See United

States v. Spencer, No. 99-256-06, 1999 W. 973856, at *2 (E.D. Pa.
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Cct. 25, 1999). Def endant nust show nore than the fact that a
separate trial mght offer hi mor her a better chance of acquittal.
Spencer, 1999 W. 973856, at *2 (E.D. Pa. Cct. 25, 1999).

I n deciding whether to grant a defendant’s severance notion,
the court should balance the public interest in joint trials
agai nst the possibility of prejudice inherent in the joinder of

defendants. See United States v. Eufrasio, 935 F.2d 553, 568 (3d

Cr. 1991); United States v. Mazza, Nos. CRIM A 98-113-1, 98-113-
2, 1999 W 1244418, at *6 (E.D. Pa. Dec. 20, 1999). Prej udi ce
should not be found in a joint trial just because all evidence
adduced i s not germane to all counts agai nst each def endant or sone
evi dence adduced is nore damaging to one defendant than others.

See United States v. Balter, 91 F.3d 427, 433 (3d Cr. 1996)

United States v. Console, 13 F. 3d 641, 655 (3d G r. 1993). Indeed,

the Zafiro Court stated severance should be granted “only if there
is a serious risk that a joint trial would conprom se a specific
trial right of one of the defendants, or prevent the jury from
meki ng a reliabl e judgnent about guilt or innocence.” Zafiro, 506
US at 538-39, 113 S. . at 937-38. “Such a risk mght occur
when evi dence that the jury shoul d not consi der agai nst a def endant
and that woul d not be adm ssible if a defendant were tried alone is
adm tted against a codefendant.” 1d. at 539, 113 S. Ct. at 938.
The Zafiro Court cited three specific exanples in which this m ght

occur: (1) “a conplex case” involving “many defendants” wth
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markedly different degrees of culpability;” (2) a case where
evi dence that is probative of one defendant’s guilt is technically
adm ssi ble against only a co-defendant; and (3) a case where
evi dence that excul pates one defendant is unavailable in a joint

trial. Id. at 539, 113 S. C. at 938; see also United States v.

Balter, 91 F.3d 427, 433 (3d Cr. 1996).
Whet her a defendant nmay be actually prejudiced nay depend on
the likelihood that the jury wll have the capacity to

“conpartnentalize” the evidence adduced. See United States v.

Sebetich, 776 F.2d 412, 427 (3d Cr. 1985). For exanple, where
many defendants are tried together in a conplex trial and the
def endant s have markedly di fferent degrees of culpability, the risk

of prejudice is heightened. See Zafiro, 506 U S at 539, 113 S.

C. at 938. The relevant inquiry regardi ng “conpartnentalization”
is whether it is within the jury' s capacity to follow the trial
court’s instructions requiring separate consideration for each
def endant and the evidence admtted agai nst him or her. See 25

Janes Wn Moore et al.,More’s Federal Practice 3d 8§ 608.03(3).

The preemnent Third Crcuit case on Rule 14 severance is

United States v. Eufrasio, 935 F.2d 553 (3d Cr. 1991). At the

trial level, the Eufrasio defendants, |done, Eufrasio, and |acona
were convicted and sentenced for RICO violations, attenpted
extortion, and illegal ganbling. They were charged together and

tried jointly before an anonynous jury. Their RICO liability was
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predi cated on attenpted extortion, illegal video poker machine
ganbling, and collecting unlawful debts. Only Idone was charged
and convicted on a separate racketeering predicate of nurder
conspiracy.

On appeal ldone, Eufrasio, and lacona alleged the follow ng
errors: wth respect tothe RICOcounts, the supersedi ng i ndi ct nent
failed to charge a valid pattern of racketeering activity; evidence
of uncharged crinmes was admtted wthout adequate Ilimting
instructions and without articulating a Federal Rule Evidence 403
bal ance; the district court enpaneled an anonynous jury wthout a
hearing and without stating its reasons on the record; and,
various insufficiencies of evidence warranted reversal of
appel l ants' convictions. Eufrasio and | acona al so argued that the
trial court erred by not severing their trials fromldone's trial
when only I done was indicted under RICO on the nurder conspiracy
predi cate, evidence of which allegedly prejudiced Eufrasio and
| acona. |done argued that it was error not to dismss the nurder
conspiracy charge fromhis trial, or alternatively, to sever the
RI CO counts fromhis trial on the other charges.

Evi dence i ntroduced at trial showed that during 1982 and 1983,
| done participated in the affairs of an organi zed crine enterprise
through a nurder conspiracy and that during 1981-1986, al
appel l ants conspired to and did participate in the same enterprise

through a pattern of illegal ganbling and the attenpted extortion
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of a conpetitor of their ganbling business, and through the
collection of wunlawful debts. From 1981 to 1986, appellants
conspired to participate, and participated knowngly in the Scarfo
"Fam ly," a Phil adel phia and New Jersey based subdivision of La
Cosa Nostra. At tinmes relevant to appellants' convictions, the
Scarfo organization was a R CO "enterprise" consisting of
approximately 60 full nenbers of LCN, and at |east 100 crimna
associ ates. Appellants' participation in Scarfo-related crim nal
activities resulted in their R CO convictions.

During the period 1981-1986, 1done supervised a crew of
sol diers and associ ates, including Eufrasio and lacona. |done's
crew participated in the crinmes at issue in their trial: the
conspiracy to nurder Thomas Auferio; the illegal video poker
machi ne ganbling business; the attenpt to extort conpetitors of
t hat busi ness; and the collection of unlawful debts. As required
by Mafia rules, Capo ldone periodically reported his crews
crimnal activities to his Boss, Scarfo. Eufrasio regularly
arranged neetings with Scarfo to facilitate |done's reporting.

Appel lants and their fourth co-defendant, Peticca, who did
not appeal, were originally charged in a four count indictnent with
racketeering, racketeering conspiracy, extortion and illegal
ganbling. This indictnent charged that appellants conspired to and
did associate with the Scarfo enterprise through a pattern of

racketeering activity occurring over the period 1982-1986. The
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pattern of racketeering charged agai nst each appel | ant consi sted of
extortion and illegal ganbling. This original indictnment also
charged each appellant wth collecting unlawful debts, an
alternative basis of RICO liability. Ei ght nonths later, the
governnent returned another indictnent against appellants. This
superseding indictnent enlarged the pattern of racketeering
activity alleged in the original indictnent, by charging an
additional racketeering predicate against I|done only; he was
charged with participating in the Auferio nmurder conspiracy. The
Auf eri o murder conspiracy, Racketeering Act One in the Superseding
I ndictnent, is the distinguishing difference between the two
i ndi ct ment s. Charging the Auferio nurder conspiracy as a
racketeering predicate resulted in other differences between the
two indictnents, but generally speaking, the two indictnents are
the sane but for the nurder conspiracy charge against Idone. Both
indictnments alleged appellants conspired to and did in fact
participate in the affairs of the Scarfo enterprise through a
pattern of racketeering activity and collecting unlawful debts.
Despite the simlarities, however, the superseding indictnent
charged | done alone with the nurder conspiracy predicate.

Before trial, ldone nmade a notion in the alternative under
Federal Rules of Crim nal Procedure 8 and 14, to either dismss the
nmur der conspiracy predicate alleged against him or to sever his

trial on the RICO counts (which incorporated the nmurder conspiracy
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predicate) fromhis trial on the two non-RI CO counts (extortion and
illegal ganbling). | done' s notion was deni ed. The trial court
al so denied Eufrasio's and lacona's pretrial notions to sever
| done's trial fromtheir own, and for a Bill of Particulars on the
extortion count. After granting the governnent's notion for an
anonynous jury, the trial court tried appellants jointly.

As previously stated, the jury found each defendant guilty on
four counts: conspiring to participate, and participating in the
affairs of an enterprise through a pattern of racketeering activity
and the collection of unlawful debt in violation of 18 U S. C. 8§
1962(d) and (c) (counts one and two); attenpted extortion in
violation of 18 U S. C 8§ 1951 (count three); and conducting an
illegal ganbling business in violation of 18 U S.C. 8§ 1955 (count
four). Only Idone was charged with and convicted on a separate
racketeering predicate of nurder conspiracy.

On appeal, Eufrasio and lacona argue that joinder of their
trials wth Idone's constituted reversible error because Eufrasio
and | acona were wholly unconnected with and unaware of the nurder
conspi racy charged as a racketeering predi cate agai nst |done only.
Eufrasi o and lacona alleged that the joinder of their trials with
| done's prejudiced them because the nurder conspiracy alleged
agai nst I done infected the entire trial with evidence of uncharged
Mafia crinmes and the nurder conspiracy itself. They claim the

j oi nder exposed the jury to evidence of numerous nob nurders and
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attenpted nurders related to the Auferi o nmurder conspiracy and the
Scarfo/ R ccobene nob war, in which Eufrasio and lacona did not
partici pate.

The Third G rcuit, upon review of the supersedi ng indictnent,
concl uded that charging and proving the Auferio nurder conspiracy
as a racketeering predi cate agai nst | done, but not agai nst Eufrasio
and lacona, did not preclude Rule 8(b) joinder of all appellants.
The court reasoned that the nurder conspiracy and all the other
acts charged in the case were related and fornmed a single pattern
of racketeering activity, because each was commtted in furtherance
of the Scarfo enterprise. The Eufrasio court concluded that there
was no Rul e 8(b) m sjoinder of appellants because, consistent with
the law of joinder in RICO cases, all the crimnal acts charged
agai nst each defendant, including the nmurder conspiracy i nplicating
| done, were undertaken in furtherance of a single, commonly charged

racketeering enterprise and conspiracy.

1. D SCUSSI ON

The Court hereafter separately considers each defendant's
argunments for severance.

A. Merlino's Mdition for Severance

Merlino's severance notion inplicates both sub-sections of
Rule 8. He first argues for dism ssal on the basis of m sjoinder.

See United States v. Camel, 689 F.2d 31 (3d Gr. 1982).

Cenerally, the Court |ooks to the indictnment to determ ne whet her
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the prosecutor joined clains properly. See United States v.

Lipari, Cim No. 92-164, 1992 W 165799, at *8 (D.N.J. July 8,
1992). In racketeering cases, the allegation of a racketeering
conspiracy provides the necessary "comon |ink" to neke | oinder
proper under the theory that there exists a comobn schene or plan
as required by Rule 8(a). | ndeed, a prosecutor's power to join
multiple defendants and offenses in a single indictnent is
formdable in the RICO context. Merlino neither persuasively
argues that the "common |ink" in this racketeering case is

insufficient to support joinder nor provides other bases on which

this Court can find m sjoinder. The Court therefore denies
Merlino's prayer for the renmedy of dismssal. Notw thstanding a
finding of proper joinder, the Court may still order severance.

Merlino al so seeks a severance of offenses, whereby his drug
charges wll be severed fromthe R CO charges. He contends that
the factual bases supporting the counts enunerated in the
Supersedi ng I ndictnent are so unrelated that it woul d be i npossible
for a jury to sort out the evidence at trial wthout producing
"spillover" and "guilty by association" effects, thereby causing
hi m substantial prejudice. (See Merlino's Letter Brief, 12/29/99,
at 5).

The Eufrasio court intinmated in dicta that Rule 8(a) may be
applicable to notions to sever offenses in nulti-defendant cases.

See Eufrasio, 935 F.2d at 570 n.20. That statenent of the Eufrasio
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court contravenes the historical application of Rule 8(a) to cases

in which there was one defendant only. In United States v. MG 1|1,

964 F.2d 222 (3d Cr. 1992), the Third CGrcuit resolved the
anbiguities created by the Eufrasio decision when it expressly
declined to adopt a new practice for Rule 8(a) severance. See id.
at 241. Therefore, severance of offenses under Rule 8(a) is not
available to a defendant in a nulti-defendant suit. Accordingly,
Rul e 8(a) does not permt Merlino to sever his drug charges from
the RI CO conspiracy charges and his Mdtion is denied to the extent
t hat he seeks a severance of offenses.

Merlino al so seeks severance of the charges brought agai nst
him from those brought against his co-defendants. At oral
argunent, his counsel argued that the other defendants and their
counsel woul d be "usel ess ornanents” during the weeks it woul d t ake
Merlino to defend against the drug charges brought against him
(See Tr., 2/25/00, at p. 9, |. 19-23). Merlino's counsel also
argued that during the weeks of trial that would be dedicated
solely to the drug charges brought against Merlino, the other
defendants would be forced to mss work, would needlessly incur
counsel fees as their respective counsel attended a portion of the
trial that is not germane to the RI CO conspiracy of fenses charged,
and that this is not "fair" to the other defendants. (See Tr.
2/25/00, at p. 9, |. 19-24). Merlino's counsel concluded that

Merlino's severance nmotion is therefore about what is "fair."
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The Third Crcuit's Eufrasio decision confines the Court's
analysis to whether Merlino net his burden of show ng clear and
substantial prejudice as a result of joinder. Evi denci ng such
prejudice requires nore than alleging that acquittal is nore likely
if severance is granted or that all the evidence that wll be
adduced will not be germane to a particul ar defendant. The Court
interprets Merlino's Rule 8(b) severance notion to argue that

joinder is inappropriate as it is unfair to his co-defendants.

Merlino does not denonstrate that severance i s appropriate because
t he j oi nder of defendants Ganbi no, Abruzzi, Accardo, and Frangi pan

is prejudicial to him As Merlino fails to denonstrate that the
Superseding Indictnent's joinder of defendants prejudices him
Merlino does not neet his burden of show ng clear and substanti al

prejudice. See United States v. Reicherter, 647 F.2d 397, 400 (3d

Cr. 1981).
Merlino also argues for severance under the authority of

Kotteakos v. United States, 328 U. S. 750, 66 S. C. 1239 (1946).

Kott eakos was a case in which the governnent tried to prosecute
multiple conspiracies against nultiple defendants in a single
trial. The trial subjected each all eged co-conspirator to evi dence
about nultiple conspiracies that he or she never joined. |In the
i nstant matter, however, the Governnent all eges that each def endant
was a nmenber of a single racketeering conspiracy. (See Superseding

Indictnent at  11). Additionally, the Kotteakos case predated the
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enactnment of RICO and it is well settled that RICO allows the
inclusion of nmultiple defendants and nmultiple offenses in a single
i ndi ct ment where the defendants agreed to commt a substantive Rl CO
of fense. Thus, the prejudicial problens that were present in the
Kot t eakos case are not present in this case and the Court therefore
finds wunavailing Merlino's argunent that Kotteakos supports

severance in this matter.

B. Abruzzi's Motion for Severance

Abruzzi's severance notion argues that because he i s not naned
in the counts of the Superseding Indictnment which charge drug-
rel ated of fenses and because it is not alleged that he was i nvol ved
in any drug-rel ated conspiracy or conduct, "[c]learly, it would be
enornously prejudicial to join [him in a trial wherein drug
activity is alleged.” (Abruzzi's Mtion for Severance at | 3-6).
At oral argunment, Abruzzi's counsel stated that severance wll
prevent his client from being "disadvantaged unfairly" by the
jury's contenplation of the drug charges brought against Merlino
and possi bl e associ ation of said charges with Abruzzi.

The crux of Abruzzi's argunent appears to be that the jury
wi |l not have the capacity to conpartnentalize the evi dence adduced
agai nst Merlino. Nevertheless, there is neither evidence before
the Court that Abruzzi wll suffer substantial prejudice as a
result of joinder nor is there substantive argunent that the jury

will be unable to conpartnentalize the evidence adduced at trial.
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Mor eover, as Abruzzi was jointly indicted with his co-defendants
and jointly charged with participating in the same conspiracy, the
public interest in judicial econony favors joinder. |ndeed, the
Governnent alleges that during the drug conspiracy, it taped
numer ous conversations in which Abruzzi, Merlino, and Ganbino talk
about continuing thefts. (See Tr. at 26, |. 4-6). Severance is
i nappropriate as drug trafficking and the theft and sale of
merchandise are alleged to be crimnal acts perforned in
furtherance of the Enterprise, the evidence that may be i ntroduced
at trial is intertwned as to both drug trafficking and the theft
and sale of nerchandise, and a joint trial wll serve the
conpl enentary i nterests of judicial econony and t he preservati on of

prosecutorial resources.

C. Ganbino's Mtion for Severance

Ganbi no' s severance notion argues that because the RICOtheft-
rel ated charges against himand his co-defendants are joined with
Merlino's drug-rel ated charges, and "drug trafficking is viewed as
taboo by society," the conbination of allegation in a single
indictment "may prove lethal for" him (See Ganbino's Mdt. for
Sever. at 91 3-4). Ganbino further argues that no |ogical or
t empor al connection exi sts between the drug trafficking charges and
the RICOtheft-related charges. (See Ganbino's Mdt. for Sever. at

1 5. He then argues that the Governnent's strategy is to convict
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hi m on the basis of "guilt by association.” (See Ganbino's Mot.
for Sever. at 2).

There exists both a tenporal and |ogical connection between
the drug and RICO charges. Governnent counsel stated "there
clearly is [such arelationship]. At the sane tine and we have the
sane tapes when they're tal ki ng about drugs, they're tal ki ng about
stolen property.” (Tr. at 29, |. 12-17). The Governnent al so
stated that sone of its tapes tal k about "both theft and drugs. And
that [the Governnent] is looking at judicial econony, the sane
tapes on a nunber of occasions are to be played for drugs, for
theft, and also to prove the [E[nterprise.” (Tr. at 26, |. 11-14).
Additionally, the Governnent alleges that during the drug
conspiracy, it taped nunmerous conversations in which Abruzzi,
Merlino, and Ganbi no tal k about continuing thefts. (See Tr. at 26,
. 4-6).

At oral argunent, Ganbino's counsel referenced United States

v. Eufrasio, 935 F.2d 553 (3d Gr. 1991), for the proposition that

a court's decision on whether to grant a party's severance notion
should be infornmed by "the quantity and limted adm ssibility of
the prejudicial evidence." (Tr. at 16, |. 20-24). Wiile his
counsel clained that there are over two hundred tapes that dea
only with the drug charges against Merlino, the Government
countered counsel's argunment by challenging both the nunber of

tapes referenced by counsel and the content of those tapes. As

-24-



stated above, the Governnment argues that many of its tapes discuss
drugs, theft, and the Enterprise. Therefore, counsel's argunent
that the Court's decision should be tenpered by the quantity and
limted adm ssibility of the prejudicial evidence is unavailing.
The Court al so finds unpersuasi ve Ganbi no's argunent as it ignores
two instructive statenents of the Third Crcuit: (1) that
"[p]rejudice should not be found in a joint trial just because al

evi dence adduced is not gernmane to all counts against each
defendant;" and (2) that "[n]either disparity in evidence, nor
i ntroduci ng evidence nore danmaging to one defendant than others
entitles seemngly |less cul pable defendants to severance." |d.

(citations omtted).

D. Accardo's Mttion for Severance

Accardo's notion argues that there exists no tenporal or
| ogical relationship between the drug related charges which stem
fromMerlino's all eged drug-related activities in 1999 and the R CO
theft-rel ated charges which all egedly took place in 1997 and 1998.
(Accardo's Mdtion for Severance at 1Y 3-4). He argues that to
include himin an indictnment that contains unrel ated drug charges

is fundanentally unfair and i nappropriate and cites United States

V. Ganpa, 904 F. Supp. 235 (D.N.J. 1995), in support thereof.
(Accardo's Mdtion for Severance at  6).
In G anpa, several defendants argued for severance in a case

in which they were each charged with violating RICO 1d. at 266.
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The defendants argued, inter alia, that they woul d be prejudiced by
the "spillover effect" created by a single trial of all defendants
because "the jury woul d be unable to conpartnentalize the evidence
agai nst themwhil e evidence was presented which inplicate[d] their
co-def endants. " 1d. The court concluded, however, that the
defendants "did little nore than make conclusory all egations of
prejudice, and, accordingly, failed to neet their burden of
pi npoi nting cl ear and substanti al prejudi ce which would result from
ajoint trial." Id. In Ganpa, severance was not granted to a
si ngl e def endant.

Accardo does not distinguish or, indeed, discuss G anpa
what soever in his notion or in a menorandum of | aw. The Court is
therefore perplexed by Accardo's citation of G anpa. |ndeed, the
G anpa court's reasoni ng for denyi ng severance seens ideally suited
to the reasons this Court shoul d deny Accardo's severance notion as
he, |like the G anpa defendants, has not net his "heavy burden" of
"pinpointing clear and substantial prejudice" which would justify

severance. See id. at 265 (citation omtted); see also Eufrasio,

935 F.2d at 568.

E. Frangi pani's Mtion for Severance

Frangi pani argues that "[t]here is no rel ati onshi p what soever
between [Merlino's] drug-rel ated charges which occurred in 1999
and the theft charges [which relate to hin] invol ving receipt

of stol en goods which occurred in different years." (Frangipani's
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Motion for Severance at Y 4). He continues that "[t]here is no
al | egati on whatsoever that [he] was involved in any drug-rel ated

conspiracy or conduct which would warrant his inclusion in the

Merlino conspiracy." (Frangipani's Mtion for Severance at § 4).
He concludes that it will be enornously prejudicial to join [hin]
inatrial wherein drug activity is alleged."” (Frangipani's Mtion

for Severance at  6).

As to his argunent that there is no relation between the drug
and RICO charges contained in the Superseding |Indictnent,
Frangi pani ignores the fact that he, Merlino, and the other co-
defendants are joined in a R CO conspiracy and that "a RICO
conspiracy charge provides [the] required |ink" to nake | oinder
| awful and appropri ate. Id. at 567. Mor eover, because the
crimnal acts charged agai nst Frangi pani are alleged to have been
undertaken in furtherance of a commonly charged racketeering

enterprise and conspiracy," there exists a common |ink such that
all charges are related under the unbrella of RICO Eufrasio, 935
F.2d at 567. Mst inportantly, however, Frangipani ignores the
Governnent's statenent (or was unaware) that Luisi wll "identify
Frangi pani as an associate of Merlino and wll testify that
Frangi pani traveled to Boston and picked up a sum of noney for
Merlino which Luisi was loaning to Merlino." (Tr. at 28 1. 9-12).

As to neeting the "heavy burden" of showing that he will be

prejudiced by joinder, Frangipani, |ike the other defendants,
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resorts to a single unsupported assertion. As such, Frangi pani
does not convince the Court that he will be prejudiced by a joint

trial such that severance is appropriate.

V. CONCLUSI ON

Prejudice is the touchstone of a Rule 14 notion for severance.
Wil e the denial of severance is conmtted to the sound di scretion
of the trial court, it is defendant's burden to denonstrate that
cl ear and substantial prejudice will occur if a joint trial goes
forward. None of the defendants in this matter nmet this burden.
Mor eover, each defendant's notion ignored Eufrasio, the sem na
Third Circuit case on severance.

The simlarity of Eufrasio to the instant case is
striking. One simlarity is that the allegation of a R CO
conspiracy provides the necessary |ink whereby each defendant is
brought within the fold of the Superseding Indictnent. The
Eufrasio court agreed with the Second Circuit's position that a
RI CO conspiracy charge provides the required link between the
di fferent charges such that joinder is appropriate. As alleged by
the Governnent in its racketeering indictnent, the purpose of the
Enterprise was "to control, manage, finance, supervise, participate
in and set policy concerning the maki ng of noney for the Enterprise
through legal and illegal neans.” Utimtely, the circunstance
presented to the Court is one in which noney was nmade illegally

through the auspices of the racketeering enterprise--the

-28-



Phi | adel phia LCN. This factual circunstance is nuch like the
factual circunstance that was before the Eufrasio court.

A second anal ogy that may be drawn between this case and the
Eufrasio decision is the inportance of conpartnentalizing the
evi dence adduced and the trial court's ability to draft limting
instructions to |l essen the |ikelihood of prejudice. The Court is
confident that just as the trial court did in Eufrasio, it can
fashion a limting instruction that will reduce the probability
t hat defendants Ganbi no, Accardo, Abruzzi, and Frangipani wll be
prejudiced by Merlino's alleged involvenent in a drug conspiracy.
| ndeed, the Court's belief is buttressed by the fact that the trial
court in Eufrasio successfully fashioned such an instruction,
al though the threat of prejudice was arguably greater in that case
as one defendant was charged w th nurder.

A third simlarity between this case and Eufrasio is the
timng of the offense conmtted by one indicted defendant (i.e.,
Merlino's drug charges and the nmurder charge in Eufrasio) and the
allegedly prejudicial effect that said offense will have on the
ot her co-defendants. |In Eufrasio, the nurder occurred early in the
conspiracy, well before the other co-defendants were involved and
then the other crinmes were charged. In this case, however, the
drug conspiracy and the theft conspiracy allegedly occurred
si mul t aneousl y. The Governnent alleges it has a tape recorded

conversation in which the drugs and the thefts are discussed as

-29-



|ate as March 25, 1999. Additionally, during the drug conspiracy
there are nunerous conversations wherein Merlino, Abruzzi, and
Ganbi no are recorded tal ki ng about conti nuing thefts. Accordingly,
the Court is to hear the sane tapes on a nunber of occasi ons when
evidence is being presented concerning drugs, theft, and the
exi stence of the Enterprise. As the sanme tapes wll be heard
repeatedly, a single trial for all the defendants and all the
counts brought in the Superseding Indictnent is desirable for,

inter alia, the reason of judicial econony.

Furthernmore, in the interest of judicial econony, the Court
wll also hear sone witnesses testify as to drugs, theft, and/or
the existence of the Enterprise. For exanple, Ron Previte wll
allegedly testify as to drugs, thefts, and the RI CO Enterprise.
M ke MGowan wll allegedly testify as to drugs and the RICO
Enterprise. Fred Angelucci wll allegedly testify as to thefts and
the RICO Enterprise. Most  inportantly, however, is Luisi's
testinony as he will allegedly testify extensively as to drugs,
thefts, and the existence of the Enterprise.

I ndeed, Luisi wll allegedly testify that Merlino is the
Acting Boss of the Phil adel phia LCN, that Merlino i nducted himinto
the Phil adel phia LCN (i.e., designated hima "nade" nenber of the
LCN), and that Merlino made hima captain in the Philadel phia LCN.
He will also testify that the Philadel phia LCN generated noney

through a nunber of illegal activities including trafficking in
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drugs and stolen property. Luisi will also testify that Merlino
authorized him to distribute cocaine and that he and Merlino
conspired to receive and possess stolen property. Luisi wll
all egedly al so testify that Frangi pani, as an associ ate of Merli no,
traveled to Boston to pick-up $15,000.00 which Luisi |oaned to
Merlino. Therefore, in light of the foregoing, it is prudent and
judicious for the Court to uphold the joinder of defendants
Merlino, Ganmbino, Accardo, Abruzzi, and Frangi pani.

It isthe Court's position that Eufrasiois controlling on the
i ssue of severance and that the instant case fits directly within
Euf r asi o. | ndeed, both cases concern the sane Enterprise--the
Phi | adel phia LCN. It is also the Court's position that the
"spillover effect” predicted to occur inthis case due to Merlino's
drug charges are far less prejudicial than the "spillover effect”
occasioned by the nurder charge in Eufrasio. It is also the
Court's position that the jury wll have the ability to
conpartnentalize the evidence presented and that this Court wll
fashionlimting instructions that wll enhance the jurors' ability
to effectively conpartnentalize the evidence in the record.
| ndeed, at the tinme that testinony about drugs is being heard, the
Court will have the ability to caution the jurors that they are to
consider such testinmony only when deliberating on the charges
brought agai nst Merli no. It is also clear to the Court that a

tenporal relationship exists between the drug and theft charges.
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Finally, it is the Court's position that there is no case | aw which
supports the positions taken by the defendants in the their notions

to sever. Accordingly, each severance notion before the Court is

deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
JOSEPH MERLI NO, FRANK GAMBI NQ,

RALPH ABRUZZI , STEVEN FRANG PANI, :
and ANTHONY ACCARDO : NO 99-0363-01--05

ORDER

AND NOW this 16" day of March, 2000, upon
consideration of the severance notions of Joseph Merlino
("Merlino") (Docket No. 64), Frank Ganbi no (" Ganbi no") (Docket No.
99), Ralph Abruzzi ("Abruzzi") (Docket No. 98), Anthony Accardo
("Accardo") (Docket No. 101), and Steven Frangi pani ("Frangi pani")
(Docket No. 110), Merlino's Supplenental Letter Brief in Support of
Severance (Docket No. 114), the Governnent's Response Opposing
Def endant Merlino's Mtion for Severance Under Rule 14 of the
Federal Rules of Crimnal Procedure (Docket No. 82), the
Governnment' s Consol i dat ed Response Qpposing Mtions for Severance
Fi | ed by Def endants Ganbi no, Abruzzi, and Accardo (Docket No. 106),
the Governnment's Suppl enent al Response (Opposing Defendants
Merlino's, Abruzzi's, and Accardo's Mdtions for Severance Under
Rule 14 of the Federal Rules of Crimnal Procedure (Docket No.
108), the Governnent's Response Opposi ng Motion for Severance Fil ed
by Defendant Steven Frangipani (Docket No. 109), and the

Government ' s Response to Suppl enmental Letter Brief Filedin Support



of Defendant Merlino's Mtion for Severance Under Rule 14 of the
Federal Rules of Crim nal Procedure (Docket No. 115), IT IS HEREBY
ORDERED t hat :

(1) Merlino's Motion for Severance (Docket No. 64) is DEN ED
(2) Ganbino's Motion for Severance (Docket No. 99) is DEN ED
(3) Abruzzi's Mtion for Severance (Docket No. 98) is DEN ED
(4) Accardo's Mdtion for Severance (Docket No. 101) i s DEN ED

and
(5) Frangipani's Mtion for Severance (Docket No. 110) is

DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.



