IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DWAYNE JACKSON,
Pl ai ntiff, :
V. : ClVIL ACTI ON NO. 99-1267
T & N VAN SERVI CE, et al.

Def endant s.

VEMORANDUM

R F. KELLY, J. MARCH 9, 2000

On Novenber 4, 1998 at 6:30 p.m, Plaintiff Dwayne
Jackson, an African Anerican enpl oyee of Defendant T & N Van
Service (“T & N'), arrived at a First Union facility at 401
Mar ket Street to assist other T & N enpl oyees, Defendants Joseph
Larose, Walter Felton and Chri stopher Larosa, in preparing
pallets of itens to be noved on the Concourse Level of the
parking facility. Wile working, Plaintiff was grabbed from
behi nd by Larose, who forced the | oop of a hangman’s noose over
Plaintiff’s head. Larose then hollered “skin him” to Defendants
Felton and Larosa, who smled and | aughed. Plaintiff was able to
remove the noose and reported the incident to T & N supervisors
and the police.?

Defendant T & N Van Service term nated Larose, Felton,

and Larosa, subject to Union proceedings for reinstatenent. As a

! On Novenber 9, 1999, M. Larose was found guilty in a
Comrmon Pl eas Court crimnal jury trial of felony ethnic
intimdation and sinple assault in the attack on M. Jackson.



result of the Union grievance hearing, Felton and Larosa were
reinstated with back pay; however, Larose renmained term nated.
Plaintiff has been on an unpaid | eave of absence since
Novenmber 10, 1998. T & N has suggested to Plaintiff that he
return to work, advising that he will be protected agai nst any
retaliation fromFelton and Larosa and that the conpany wll
attenpt to mnimze his exposure to these two reinstated
enpl oyees. (Pl.’s Resp. to Defs.” M. for Partial Summ J., EXx.
|, Letter fromBetley to Krasner of 12/29/98, at 1.) However,
absent a guarantee of separation from Felton and Larosa,
Plaintiff believes that the conpany’s previous failure to protect
himfromracial attack nmakes the return to T & N too physically
dangerous to attenpt and, thus, alleges that he continues to
suffer | ost wages and incone as well as extrene envotional
di stress. Second Anended Conplaint at Y 42-43.
On March 11, 1999, Plaintiff filed the Conplaint in
this matter alleging a variety of theories under state and

federal |aws. 2 Later, in response to Defendant Teansters Local

2 Plaintiff’s clains include the follow ng: Count | - 42
U S C 8 1981 against all defendants, Count Il - G vil Conspiracy
under 42 U.S.C. 8 1985(3) against all defendants, Count II1l - 42

U S.C. § 1986 agai nst Defendants Mirphy, Harrington and T & N Van
Service, Count IV - Violations of the New Jersey Law Agai nst

Di scrimnation (“NJLAD’) agai nst all defendants, Count V -
Assault & Batter against Defendants Larose, Felton and Larosa,

Count VI - Intentional Infliction of Enptional D stress against
Def endants Larose, Felton, Larosa and T & N Van Servi ces, and
Count VIl - Negligent Supervision against T & N Van Servi ce.
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676's Motion for a More Definite Statenent, Plaintiff anended the
Conpl aint on May 26, 1999. Then, on Novenber 2, 1999, this Court
granted Plaintiff’s Petition to File a Second Anended Conpl ai nt,
allowing Plaintiff to add a claimunder Title VIl of the CGvil
Ri ghts Act of 1964, as anended, 42 U S.C. 8 2000e et seq. (“Title
VI1") against Defendant T & N Van Service.?

Before this Court is Plaintiff’s Mdtion for Partial
Summary Judgnent on Counts | (42 U . S.C. 8§ 1981), IV (New Jersey
Law Against Discrimnation) and VIII (Title VII) of his Second
Amended Conpl aint against T & N Van Service, and a Mtion for
Partial Summary Judgnent on behalf of Defendants T & N Van
Service, Harry Mirphy, Vince Harrington, Don Taddei, Ken Taddei,
Davi d Nel son and Russell Taddei, Jr., requesting that this Court
rule as a matter of |aw that Defendants Larose, Felton and Larosa
were not Plaintiff’s “supervisors,” and, thus, liability nust be

vi ewed under the test of “co-worker harassnent,” which requires
the plaintiff to show that the conpany knew or shoul d have known
of the harassnent and failed to take pronpt renedi al action.

Kunin v. Sears Roebuck & Co., 175 F.3d 289 (3d G r. 1999), cert.

denied, 120 S. . 398 (1999). For the foll ow ng reasons,

Plaintiff’s Motion for Partial Sunmary Judgnent will be denied
and Defendants’ Mdtion for Partial Summary Judgnent will be
3 Plaintiff has mstakenly identified the Gvil Rights

Act of 1991 in the allegations listed under Count VIII of his
Second Anended Conplaint. Second Am Conpl., T 94.
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granted. *

STANDARD OF REVI EW

“Summary judgnent is appropriate when, after
considering the evidence in the |light nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of law.’” H nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cir. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genui ne

i ssues of material fact.® Big Apple BMN Inc. v. BMWNof North

Anerica, Inc., 974 F.2d 1358, 1362 (3d Cr. 1992), cert. denied,

507 U.S. 912 (1993). Once the noving party has produced evi dence
in support of summary judgnent, the nonnovant nust go beyond the

allegations set forth in its pleadings and counter with evidence

4 Plaintiff correctly points out that Defendants’ Motion
may be nore properly viewed as a notion in |imne.

> “Afact is material if it could affect the outcone of
the suit after applying the substantive law. Further, a dispute
over a material fact nust be ‘genuine,’ i.e., the evidence mnust

be such ‘that a reasonable jury could return a verdict in favor
of the non-noving party.’” Conpton v. Nat’'l League of

Pr of essi onal Baseball d ubs, 995 F. Supp. 554, 561 n.14 (E. D
Pa.) (citations omtted), aff’'d, 172 F.3d 40 (3d GCr. 1998).
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t hat denonstrates there is a genuine issue of fact for trial.
Id. at 1362-63. Sunmmary judgnment nmust be granted “against a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party’ s case, and on
which that party wll bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

Dl SCUSSI ON

Plaintiff first contends that T & N Van Service is
vicariously liable for the racially harassing actions of its
enpl oyees, Larose, Felton and Larosa. According to Plaintiff,
Larose was acting within the scope of his enploynent in
perpetrating the attack on M. Jackson, and T & Nis directly
liable for that action. Second, Plaintiff asserts that, even
assum ng arguendo that Larose was acting outside of the scope of
his enploynent with T & Nin attacking M. Jackson, he was at
| east “aided by the agency relationship” and the attack was a
“tangi bl e adverse enpl oynent action” to which T & N nay offer no
defense. Plaintiff alternatively argues that if there is no

“tangi bl e adverse enpl oynent action,” but T & N s enpl oyees were
“ai ded by the agency rel ationship,” an enployer may offer the
affirmati ve defense, but T & N cannot do so in this case.

Def endants respond that a threshold i ssue presented by

Plaintiff’'s Mdtion is whether Defendants Larose, Felton and

Larosa were supervisors or co-enployees. This distinction is



i nportant because the standards of liability for enployers are
di fferent dependi ng on whether a supervisor or co-enployee

harasses the victim dickstein v. Neshaniny School District,

No. CIV. A 96-6236, 1999 W. 58578, *11 (E.D. Pa. Jan. 26, 1999).
Bef ore exam ning whether the alleged harassers in the instant
action are supervisors or co-enployees, it is helpful to review
the enployer liability analysis set forth in the recent Suprene

Court decisions Faragher v. City of Boca Raton, 524 U S. 775

(1998), and Burlington Indus. v. Ellerth, 524 U S. 742 (1998).

| f the person charged with creating the hostile
environnent is the plaintiff’s supervisor with i medi ate (or
successively higher) authority over the enpl oyee, the enpl oyer
Wil be ultimately liable for the supervisor’s conduct, provided
that the supervisor acted within the scope of the enpl oynent.

Durham Life Ins. Co. v. Evans, 166 F.3d 139, 150 (3d G r. 1999).

“Acts fall within the scope of enploynent when they are of the
kind [a servant] is enployed to perform occurring substantially
within the authorized tine and space limts, and actuated, at

| east in part, by a purpose to serve the master.” 1d. (internal
gquotations omtted). Harassnent by a supervisor, however,

general ly does not fall within the scope of enploynent.® |d.

6 Assunmi ng, arguendo, that Larose was Plaintiff’'s
“supervisor,” Plaintiff has argued to no avail that Larose was
acting within the scope of his enploynment when he placed a noose
around Plaintiff’s neck. |In support of his position, Plaintiff
cites Durham Life in which the Third G rcuit recogni zed the great
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(citing Ellerth, 524 U S. at 757).
“I'n cases of harassnent falling outside the scope of
enpl oynent . . . the enployer could be vicariously |iable when

the "tortious conduct is nade possible or facilitated by the

exi stence of the actual agency rel ationship. ld. (citing

Faragher, 118 S. . at 2290). Under this “aided by the agency
relationship test,” an enployer is liable for a supervisor’s
harassnent of an enployee if the enpl oyee suffered a tangible
enpl oynent action. Mre specifically, the Court adopted the
foll ow ng hol di ng:

An enployer is subject to vicarious liability
to a victim zed enpl oyee for an actionabl e
hostil e environnment created by a supervisor
with inmediate (or successively higher)
authority over the enpl oyee. Wen no

t angi bl e enpl oynent action is taken, a

def endant enpl oyer nmay raise an affirmative
defense to liability or damages, subject to
proof by a preponderance of the evidence, see
Fed. Rule Gv. Proc. 8(c). The defense

difficulty in analyzing that case on scope of enploynent grounds
in the absence of a specific finding by the district court about
the harassers’ intent to serve their enployer’s interests, and,
thus, opted to evaluate Evans’ clai munder the nore specifically
del i neated standards of the “aided by the agency relation test.”
166 F.3d at 151. Here, Plaintiff nerely notes that evidence in
the instant case suggests that T & N s owners thensel ves held
raci st views, allowing a jury to reasonably find that Larose
believed his racial attack on M. Jackson to be in the service of
his enpl oyer’s goals to keep black enployees in their place or

ot herwi se satisfy the owners’ own racist inmpulses.” (Pl.’s Mdt.
at 10 n.5.) For purposes of summary judgnent, however, Plaintiff
has not provided this Court with sufficient evidence to find, as
a matter of law, that Larose was aware of the owners’ all eged
raci st views and that his intent in putting the noose around
Jackson’s neck was to serve T & N's interests.
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conprises two necessary elenments: (a) that
t he enpl oyer exercised reasonable care to
prevent and correct pronptly any . . .

har assi ng behavi or, and (b) that the
plaintiff enpl oyee unreasonably failed to

t ake advantage of any preventive or
corrective opportunities provided by the
enpl oyer or to avoid harmotherwise. . . . No
affirmati ve defense is avail abl e, however,
when the supervisor’s harassnment cul m nates
in a tangi ble enploynent action, such as

di scharge, denotion, or undesirable

reassi gnnment.

Ellerth, 524 U.S. at 765; Faragher, 524 U S. at 807-08.7 By
contrast, if the alleged harasser is the claimant’s co-worker,

and not a supervisor, the enployer is liable only where it knew

! In applying the “aided by the agency rel ationship
test,” Plaintiff contends that Larose, as a supervisor acting
out si de of the scope of his enploynent, performed a “tangible
adverse enpl oynent action” to which T & N may offer no defense.
As described above, “[a] tangi ble enploynent action constitutes a
significant change in enploynent status, such as hiring, firing,
failing to pronote, reassignment with significantly different
responsibilities, or a decision causing a significant change in
benefits.” Ellerth, 524 U S. at 761. According to Plaintiff,
the noose incident qualifies as a tangi ble enpl oynent action
because the harassnent has led to his constructive discharge, as
he has not returned to work based on T & Ns inability to
reassure himthat he would be separated and protected from Larosa
and Felton. However, “[a] supervisor can only take a tangible
adverse enpl oynent action because of the authority del egated by
the enployer . . . and thus the enployer is properly charged wth
t he consequences of that delegation.” Durhamlife, 166 F.3d at
152 (citing Ellerth, 524 U S. at 762). Here, Plaintiff has
presented no evidence to support a finding that the noose
incident was only able to take place because of the authority
given to Jackson's harassers by T & N See Ellerth, 524 U S. at
761-62 (“When a supervisor nakes a tangi bl e enpl oynent deci si on,
there is assurance the injury could not have been inflicted
absent the agency relation.”). Accordingly, this Court concl udes
t hat the harassnent conpl ained of does not amount to a tangible
enpl oyment action as set forth by the Suprene Court.
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or should have known of the harassnent and failed to take pronpt

remedi al action.® Kent v. Henderson, 77 F. Supp.2d 628, 632

(E.D. Pa. 1999) (citing Kunin, 175 F.3d at 293). Thus, this
Court nust determ ne whether Larose, Felton and Larosa were
Plaintiff’s supervisors or co-enployees for purposes of inputing
liability to T & N.

Al t hough the Suprene Court has not specifically defined
the term supervisor for purposes of determ ning an enpl oyer’s
liability for a hostile work environnent, the Court has descri bed
the power to supervise as “to hire and fire, and to set work
schedul es and pay rates.” Faragher, 524 U S. at 803; see also

Parkins v. G vil Constructors of Illinois, Inc., 163 F.3d 1027,

1034 (7th Gr. 1998) (essence of supervisory status is authority
to affect terns and conditions of victims enploynent, including
power to hire, fire, denote, pronote, transfer, or discipline

enpl oyee); Gentner v. Cheyney University of Pennsylvania, No.

ClV. A 94-7443, 1999 W 820864, *18 (E.D. Pa. COct. 14, 1999)
(charging jury to consider sanme factors in determ ni ng whet her

i ndividual was plaintiff’s supervisor); dickstein 1999 W. 58578

at *12-13 (finding sane factors to be the essence of supervisory
status); Kent, 77 F. Supp.2d at 633 (sane).

Plaintiff has the burden of proof to show that Larose,

8 ““Pronpt renedial action’ is conduct "reasonably
calculated to prevent further harassnment.’” Kent, 77 F. Supp.2d
at 632 (citations omtted).



Fel ton and Larosa were his supervisors. Andrews v. Cty of

Phi | adel phia, 895 F.2d 1469, 1482 (3d G r. 1990). 1In this

regard, Plaintiff has set forth the testinony of w tnesses who
indicated their understanding of T & Ns work rule that |ess
seni or enpl oyees nust obey the directive of nore senior
enpl oyees. (Pl.’s Summ J. Mot. at 5, citing Taddei Dep., Ex.
G, dated 11/2/99 at pp. 9-10.) Thus, Plaintiff contends that
Larose, Felton and Larosa had actual or apparent authority to
direct Plaintiff’s activities and the fact that they coul d not
exerci se every aspect of supervisory authority over M. Jackson
wll not defeat a finding that they are supervisors for purposes
of finding T & Nvicariously liable. (Pl.’s Reply Brief at 4.)
Despite Plaintiff’s contrary position, Defendants are
correct in that “the limted ability of enployees to direct the
work of crews or other small groups of workers does not equate to
a supervisory position” for purposes of inputing liability to the
enpl oyer. (Defs.” Qop’'n Mem at 40-41.) As denonstrated bel ow,
“[c] ases subsequent to Faragher and Ellerth, indicate that
whet her an individual is "a supervisor with i mediate (or
successively higher) authority’ is dependent upon whether his

authority was of a substantial magnitude.” Parkins, 163 F.3d at

1034 (enphasi s added).
In Parkins, a truck driver brought a Title VIl action

agai nst her former enployer alleging hostile environnent sexual
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harassnment and retaliation. The district court granted summary
j udgnment for the enployer because it pronptly renmedi ed any
harassnent and because the plaintiff failed to establish a prim
facie case of retaliation. On appeal, the Seventh G rcuit Court
of Appeal s found that neither harasser was a supervisor for
pur poses of inposing strict liability on the enployer under Title
VII. In doing so the appellate court nade the inportant
di stinction between | ow |l evel supervisors (who are equivalent to
co-enpl oyees for purposes of Title VII) and “true supervisors,”
those who are entrusted with actual supervisory powers (power to
hire, fire, denote, pronote, transfer, or discipline an
enpl oyee). 163 F.3d at 1033-34. Because there was no evi dence
that either alleged harasser enjoyed nore than mniml authority,
and exercised al nost no control over truck drivers, the Seventh
Crcuit held that liability for the purported harassnent had to
be determ ned according to the standard for co-enployees. 1d. at
1035.

Li kewise, in Kent, a female United States Postal
Servi ce enpl oyee brought a claimof sex discrimnation against
the Postnmaster CGeneral under Title VIl and The Pennsyl vani a Human
Rel ations Act (“PHRA’). In granting the defendant’s notion for
sumary judgnent on plaintiff’s hostile environnent claim the
court found that the plaintiff had failed to carry her burden of

proof of showing that the all eged harasser, M. Wntzel, was her
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supervisor. 77 F. Supp.2d at 633-34. The record in that case
showed that Wentzel was not authorized to hire or fire or
recommend hiring or firing. 1d. at 633. Furthernore, the
plaintiff admtted that her supervisor was another individual and
made references to Wentzel as an enployee in her affidavit as
well as in earlier testinony before an admnistrative judge. I1d.
Accordingly, the court held that M. Wentzel was the plaintiff’s
co-worker, and not her supervisor, making the defendant |iable
for M. Wentzel’s conduct in creating a hostile environnent only
if it knew or should have known of the harassnent and failed to
take pronpt renedial action. |1d. at 634.

Finally, in Mkels v Gty of Durham 183 F.3d 323 (4th

Cr. 1999), a forner police office sued the Cty of Durham under
Title VII and 42 U S.C. § 1983, alleging hostile environnment
sexual harassnent after a higher ranking officer, Corporal Acker,
had made unwel cone sexual |y suggestive bodily contact with her.
The United States District Court for the Mddle District of North
Carolina entered sunmary judgnent for the Gty. On appeal, the
Fourth Grcuit held that the Gty took pronpt and adequate
remedi al nmeasures to relieve it of liability under Title VII. 1In
concluding that a remand to all ow attenpted proof of aided-by-
agency-relation vicarious liability was not warranted, the
appel l ate court found that it was evident fromthe record that

any authority possessed by the all eged harasser over Mkels was
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at best mnimal, involving occasional authority to direct her
operati onal conduct while on duty, and did not include the power
to take tangi bl e enpl oynent actions. 183 F.3d at 334. Also, the
plaintiff in that case operated under the stated understandi ng
that her direct “supervisor” was her squad-I|eader sergeant, who
was accessible to the plaintiff w thout going through Corporal
Acker. 1d. Furthernore, the Fourth Circuit described the
plaintiff’s reaction to the harassnent, a profanity-I|aced
outburst followed by the filing of a formal grievance, as com ng
from*®“one who thinks of her harasser as nerely a fell ow enpl oyee
from whose unwel conme conduct she is free to wal k away or whom she
can ‘tell where to go.”” 1d. Such conduct “denonstrated [the]
| ack of any sense of special vulnerability or defensel essness
deriving fromwhatever authority Acker’s corporal rank
conferred.” 1d.

In the instant action, Plaintiff nerely asserts that
Larose, Felton and Larosa were in the chain of command above him
and, thus, were able to direct his actions. (Pl.’s Mt., Ex. G
R Taddei Dep., dated 11/02/99, at 9-10.) However, as Defendant
T & N points out, the evidence of record supports a finding that
neither Larose, Felton nor Larosa was Plaintiff’s supervisor for
purposes of inmputing liability to T & N Rather, Plaintiff has
consistently identified Harry Miurphy as his inmedi ate supervi sor.

(Pl.”s Mot., Ex. A at 10; Ex. J, Jackson Dep., dated 10/27/99, at
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176; Defs.’” Opp'n Brief, Ex. E;, R Taddei, Jr. Aff. at § 14.) 1In
this regard, the record shows that Plaintiff went to Murphy upon
arriving at the First Union work site to receive instructions as
to where to report, and Plaintiff testified that Miurphy was the
one who assigned himto the garage to work with Larose, Felton
and Larosa. |1d. Furthernore, as in Mkels, Plaintiff’'s angry
response to having the noose placed over his neck, confronting
Larose with the words “What the f—is your problem ?” and wal ki ng
away to report the noose incident to Murphy, illustrates that he
did not consider Larose his supervisor. (Defs.” Qop'n Brief, Ex.
F, Jackson Dep., dated 10/27/99, at 179-184.) Moreover, T & N
convincingly argues that Larose, Felton and Larosa had no
supervisory title or position, they had no role in setting
Plaintiff’s work schedule, rate of pay or assignnent, they did
not evaluate Plaintiff’s job performance, they could not
discipline Plaintiff, and they could not exert an influence on
any change in enploynent status, such as hiring, firing,
pronotion, denotion, or reassignnment to a job with significantly
different responsibilities. (Defs.” Ex. E, R Taddei, Jr. Aff.
at 1 4.) Based on the above, this Court concludes that the

al |l eged harassers in this case, Larose, Felton and Larosa, were
co-enpl oyees of Plaintiff for purposes of inputing liability to
Defendant T & N Van Servi ce.

Plaintiff asserts that “[e]ven applying a co-worker

14



standard of harassnent, a reasonable jury could find that T & N
is liable for a racially hostile work environnment.” (Pl.’s Resp.
to Defs.” Mdt. for Partial Sunm J. at 12.) As discussed above,
“Il'tability exists where the defendant knew or shoul d have known
of the harassnent and failed to take pronpt renedial action.”
Kunin, 175 F.3d at 293-94. Here, Plaintiff contends that T & N
managenent knew or shoul d have known prior to Novenber 4, 1998,
that certain of its enployees were capable of, and in fact did
act, inracially intimdating ways toward bl ack enpl oyees in the

workforce.® See Harley v. MCoach, 928 F. Supp. 533, 540 (E.D

Pa. 1996) (enployer nust take pronpt renedi al action when the
hostile environment is discovered, rather than wait until
enpl oyee nakes a conplaint, to avoid liability).

Def endants have indicated that they will establish that
Plaintiff cannot neet his burden of prior know edge of racial
harassnent by Joe Larose toward the Plaintiff, or that T & N
failed to take pronpt and adequate renedi al action. Because
Def endants have been granted an extension of tinme in which to

file dispositive notions, this Court will defer ruling further on

o Plaintiff sets forth in his responsive brief evidence
of incidents of racial harassnment that took place prior to the
Novenber 4, 1998 noose incident, including (1) the circunstances
surroundi ng a charge of hostile environnent nmade by another T & N
African- Anreri can enpl oyee, Dan Gainey, (2) testinony about the
use of racial slurs by T & N owners Dave Nel son and Don Taddei,
(3) prior racial attacks by white T & N enpl oyees, and (4)
decl arations of white T & N enpl oyees that T & N supervisors
repeatedly used racial slurs. (Pl.”s Sunm J. Resp. at 12-18.)
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this matter until all parties have been given an opportunity to
fully brief the issues at hand.

Based on the above, Plaintiff Dwayne Jackson’s Mbdtion
for Partial Summary Judgnment agai nst Defendant T & N Van Service
on Counts | (42 U. S.C. 8 1981), IV (New Jersey Law Agai nst
Discrimnation) and VIl (Title VII) of his Second Anended
Conpl ai nt based on his harassers acts as supervisors is denied.
In addition, Defendants’ Mbdtion requesting that this Court rule
as a matter of |aw that Defendants Larose, Felton and Larosa were
not Plaintiff’s “supervisors,” and that enployer liability be
vi ewed under the test of “co-worker harassnent” is granted.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DWAYNE JACKSON,
Pl aintiff, :
V. : ClVIL ACTION NO. 99-1267
T & N VAN SERVI CE, et al.

Def endant s.

ORDER

AND NOW this 9th day of March, 2000, upon
consideration of Plaintiff Dwayne Jackson’s Motion for Partial
Summary Judgnent agai nst Defendant T & N Van Service on Counts |
(42 U.S.C. 8 1981), IV (New Jersey Law Against Discrimnation)
and VIIl (Title VII) of his Second Amended Conpl ai nt based on his
harassers acts as supervisors, and Defendants’ response and
notion requesting that this Court rule as a matter of |aw that
Def endants Larose, Felton and Larosa were not Plaintiff’s
“supervisors,” and that enployer liability be viewed under the
test of “co-worker harassment,” it is hereby ORDERED t hat

Plaintiff's Motion is DEN ED and Def endants’ Mbtion i s GRANTED

BY THE COURT:
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ROBERT F. KELLY,
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