IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATLANTI C CONTRACTI NG, | NC. : GAVIL ACTI ON
VS. :
NO 97-CV-2728

| NTERNATI ONAL FI DELI TY
| NSURANCE COVPANY

SUPPLEMENTAL DECI SI ON

JOYNER, J. February , 2000

This case is once again before this Court pursuant to the
June 30, 1999 pinion of the U S. Court of Appeals for the Third
Crcuit affirmng in part and remanding in part our Decision of
April 14, 1999. On that date, followng a brief non-jury trial,
this Court found in favor of the plaintiff and against the
def endant, adopted the plaintiff’s proposed factual findings and
| egal concl usions and entered judgnent against the defendant in
t he sum of $57,015.10 as the anmount owed under a paynent bond
i ssued to Dadonna, Inc. for unpaid | abor furnished by plaintiff
on Dadonna’s behal f on a school reconstruction project in the
Wi t ehal | - Copl ey School District in Lehigh County, Pennsylvani a.
Specifically, the Third G rcuit affirmed our finding that
I nternational was obligated to pay the | abor costs to plaintiff
but remanded this case for the nmaking of appropriate findings of
fact and conclusions of |aw on the sole issue of whether Atlantic
Contracting failed to mtigate its damages. Accordingly, we now
enter the foll ow ng:

Suppl enent al Fi ndi ngs of Fact




1. At all tinmes relevant to these proceedi ngs, Dadonna,
Inc. was a Pennsyl vani a Corporation engaged in the construction
busi ness as an excavating and site utility contractor primarily
on public projects in the Lehigh Valley area. The principals and
sol e sharehol ders in Dadonna, Inc. were Anthony Dadonna and his
son, Ant hony Dadonna, IIl. (N T. 6).

2. Atlantic Contracting, Inc. is a Pennsylvania Corporation
whi ch, |ike Dadonna, Inc., is engaged in the construction
busi ness as an excavating and site utility contractor primarily
on public projects in the area of the Lehigh Valley. The
principals and sol e sharehol ders of Atlantic Contracting, Inc.
are Donal d Dadonna and Frank Dadonna, the brothers of Anthony
Dadonna. (N.T. 5).

3. On or about March 15, 1996, Atlantic Contracting
entered into an agreenment with Dadonna, Inc. whereby Atlantic
woul d furnish [abor to enable Dadonna, Inc. to fulfill its
contractual obligations to the Witehall-Coplay School D strict
and conplete a renovation project at the Witehall Mddle School.
Under the agreement between Atlantic and Dadonna, the | abor was
to be provided at Atlantic’s cost plus 10%for profit and
overhead. (N T. 7-10, 22).

4. In furtherance of this agreenent, Atlantic hired
additional |aborers, all of whomwere forner enpl oyees who had
been laid off by Dadonna. (N T. 11-13, 17-19).

5. Between April 6 and Septenber 23, 1996, Atlantic
supplied | abor to the Wiitehall M ddle School project and billed
Dadonna, Inc. nonthly for the services provided. (Exhibit P-8;



N. T. 25-34).

6. Dadonna, Inc. has not paid any of Atlantic’s |abor
invoices. (N T. 19-20, 30).

7. Dadonna, Inc. went out of business in late 1996. (N.T.
34).

8. Al t hough under its agreenent with Dadonna, Atlantic was
to be paid nmonthly or within thirty days of the invoice date, it
i's not uncommon in the construction business to have to wait
anywhere from 90 to 120 days for paynent. (N T. 29-30).

9. At the tine that the plaintiff entered into its
contract with Dadonna, Inc., it was aware that Dadonna, Inc. was
experiencing financial difficulties and that it was due to these
financial difficulties that it had been forced to |lay off much of
its workforce. At this sane tine, however, Anthony Dadonna
assured his brother Donald that his conpany was in the process of
re-negotiating its line of credit and that he was confident that

the new credit |line would be approved and that the conpany woul d

be able to fulfill its contractual and financial obligations.
(N.T. 22-24).
10. In addition to filing clains under the paynent bond

whi ch Dadonna, Inc. had with International Fidelity, plaintiff
has secured a judgnent agai nst Dadonna, Inc. for the unpaid |abor
i nvoi ces and has attenpted to obtain paynent directly fromthe
owners of the projects on which the work was perfornmed. Atlantic
has al so investigated the possibility of seizing the assets and
equi pnent of Dadonna, Inc. but has discovered that everything has

apparently al ready been repossessed. (N T. 19-21).



Di scussi on

In its Decision in Koppers Co., Inc. v. Aetna Casualty and

Surety Co., 98 F.3d 1440 (3@ Cir. 1996), the Third Crcuit has

effectively provided a thorough synopsis of the | aw governi ng
mtigation of damages in Pennsylvania. Specifically, that case
states, in relevant part:

As a matter of general contract |aw, the Pennsyl vani a
Suprene Court has held that a plaintiff’s duty to mtigate its
damages ari ses upon the defendant’s breach of the
contract...Mtigation is an affirmative defense, so the burden of
proving a failure to mtigate is on the defendant....(citations
omtted). To prove a failure to mtigate, a defendant nust show.
(1) what reasonable actions the plaintiff ought to have taken,
(2) that those actions would have reduced the damages, and (3)

t he anobunt by which the danmages woul d have been reduced. G ting,
inter alia, Ecksel v. Oleans Construction Co., 360 Pa. Super.
119, 519 A 2d 1021 (1987); State Pub. Sch. Bldg. Auth. V. WM
Anderson Co., 49 Pa.CmM th. 420, 410 A 2d 1329 (1980).

98 F.3d at 1448.

In this case, the defendant would have us find that the
plaintiff failed to mtigate its damages because it knew or
shoul d have known as of June 30, 1996 that Dadonna was not goi ng
to pay its invoices. |In that event, defendant contends,
plaintiff’s damages woul d have been capped at $19, 501. 54.

Def endant submts that plaintiff should have so known because as
of that date, Dadonna owed it a total of $127,332.04 for the

| abor provided on the Whitehall M ddle School and three other
proj ects.

Wil e Defendant’s point is well-taken, unfortunately for
Def endant, it offered no evidence to rebut the testinony of

Atlantic's president, Donald Dadonna as to the usual and



customary practice in the construction industry of waiting for
upwards of 120 days for paynent or as to the efforts which

Atl antic undertook to secure paynent on the judgnent it secured
agai nst Dadonna, Inc. Defendant |ikew se offered no evidence as
to what reasonable actions Atlantic ought to have taken to
mtigate its damages, whether those actions would have reduced
its damages and, if so, by what anpbunt, as is required under
Pennsyl vania | aw. Accordingly, we can reach no other concl usion
but that Defendant has failed to neet its burden of proving that
the Plaintiff failed to mtigate its damages. In so doing, we

now enter the follow ng:



Suppl enent al Concl usi ons of Law

1. This Court has jurisdiction over the subject matter and
the parties to this action pursuant to 28 U S. C. 8§1332.

2. Plaintiff and Dadonna, Inc. entered into a valid
agreement under which Plaintiff was to supply | abor to Dadonna,
Inc. for the Wiitehall M ddle School project at Plaintiff’s cost
plus 10%

3. Plaintiff fulfilled its part of the agreenent which it
had wi th Dadonna, Inc. by supplying the necessary | abor between
April and Septenber, 1996.

4. Under the paynent bond which it had with Dadonna, Inc.,
Def endant was legally obligated to pay the costs of the | abor
supplied by Atlantic to Dadonna, |Inc. when Dadonna, Inc. becane
unabl e to pay those costs itself.

5. Def endant has failed to neet its burden of proving that
Plaintiff failed to mtigate its damages.

6. Def endant, pursuant to its obligations under the
paynment bond which it had with Dadonna, Inc. owes Plaintiff the
sum of $57, 015. 15.

BY THE COURT:

J. CURTI S JOYNER, J.



