IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : CRIM NAL NO. 98-178
ROBERT EARL MARTI N

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. February 25, 2000
Def endant Robert Earl Martin ("Martin") was charged with
arnmed bank robbery in violation of 18 U S.C. §8 2113(d) (Count 1),

and using and carrying a firearmduring and in relation to a
crime of violence (the bank robbery charged in Count |) in
violation of 18 U S.C. 8 924(c)(1) (Count I1). He was convicted
on both counts. Martin filed a pro se post-trial notion for
judgnent of acquittal; the court subsequently appointed Jeffrey

M Lindy, Esq., to represent him and Martin filed a suppl enental

nmotion for judgnent of acquittal. For the reasons set forth
below, this nmotion wll be denied.
BACKGROUND

On March 6, 1998, a man with a doubl e-barrel ed sawed- of f
shot gun robbed United Bank, 2820 West G rard Avenue,
Phi | adel phi a, Pennsylvania, and took $6,694. On March 25, 1998,
an informant told Phil adel phia Police Detective Mary Seifert she
believed the man in a surveill ance photograph taken during the
bank robbery was at a barber shop at 2125 Ri dge Avenue,

Phi | adel phia. Detective Seifert proceeded to the barber shop,



recogni zed Martin as the person in the surveillance phot ograph,
and arrested him

The main issue at trial was identification of defendant.

The governnent called three eyewi tnesses who identified Martin as
the robber: Sandra Risco ("Risco"), the bank's head teller
Kimberly Smley ("Smley"), a security guard; and Margaret G een
("Green"), a custoner service representative.

According to Ms. Risco's testinony, she was working at the
second teller window in the bank when she heard sounds of a
struggle. (6/30/98 Tr. at 37-38.) She then saw Martin, holding a
gun beneath Smley's neck; Martin was | ooking through her w ndow,
"right at [her] face."” (6/30/98 Tr. at 38-39.) Martin then
entered the teller area and renoved noney from one of the
drawers. (6/30/98 Tr. at 48.) Follow ng the robbery, M. Risco
descri bed the robber as a man "a little taller than [her]self?"
bet ween 130 and 140 pounds, wearing a baseball cap, a blue
jacket, and with a "straggly | ooking face" in need of a shave.
(6/30/98 Tr. at 50.) She also noticed that the robber noved with
an unusual "side to side" walk. (6/30/98 Tr. at 50.) She
estimated that it was five m nutes between the tinme she saw
Martin at the wi ndow until he ran out of the bank. (6/30/98 Tr.
at 56.) On March 27, 1998, Ms. Risco spoke with an FBlI agent and

identified Martin as the robber froma photo spread of eight

!Ms. Risco estimated her own height at five feet, six
i nches.



bl ack males. (6/30/98 Tr. at 53; CGov't. Ex. 11.)

Ms. Smley, an enployee of Scotland Yard Security Conpany,
was working as a security guard in United Bank the day of the
robbery. She testified to seeing Martin enter the bank at around
12:30 p.m that day; she spoke with himbriefly, and he left.
(6/30/98 Tr. at 77.) Approximately fifteen to twenty m nutes
|later, Ms. Smley saw Martin re-enter the bank carrying a sawed-
of f shotgun; he pointed the shotgun at her and, after she
attenpted to push it away, hit her on the head with it. (6/30/98
Tr. at 77-78.) M. Smley testified that Martin pulled her
t hrough the bank | obby to the custoner service area door,
demanded to be buzzed into that area, and, after gaining entry,
proceeded through to the teller area while Ms. Smley remained in
the custoner service area. (6/30/98 Tr. at 79-81.)

Fol |l ow ng the robbery, Ms. Sm | ey described the robber as
five foot eight or five foot nine, "scruffy |ooking," wearing a
i ght bl ue hooded jacket, dark jeans and a baseball hat. (6/30/98
Tr. at 76, 84.) On March 26, 1998, Ms. Smley identified Martin
in an ei ght person photo spread. (6/30/98 Tr. at 85.; Gov't. EX.
10.) Ms. Smley, inidentifying Martin as the bank robber in
court, (6/30/98 Tr. at 83), stated she had | ooked directly at
Martin's face during the robbery (6/30/98 Tr. at 83-84).

Ms. Green, the third eyewi tness, was working as a bank

custoner service representative the day of the robbery. She was



sitting at her desk in the custoner service area when she saw the
robber bring Ms. Smiley to the door and demand to be buzzed in.
(6/30/98 Tr. at 138.) M. Geen conplied, watched the robber
enter the teller area, and watched himagain as he exited.
(6/30/98 Tr. at 140-143.) After the robbery, Ms. G een described
the robber as a black mal e, nmedi um hei ght, nedi um buil d,
approximately 160 to 170 pounds, and wearing a jacket that zipped
up the front. (6/30/98 Tr. at 145.) M. Geen identified Martin
as the robber at trial. (6/30/98 Tr. at 144.)

The governnent al so called, anong ot her w tnesses, Federal
Bureau of Investigation ("FBlI") Special Agent Ronal d Manni ng.
Agent Manning testified he observed Martin walking with a
"pi geon-toed" gait while in custody on March 25, 1998, (6/30/98
Tr. at 173), a significant observation because one of the
eyew t nesses had described the robber as walking in a "struggling
manner" when | eaving the bank. (6/30/98 Tr. at 173.) According
to Agent Manning, no fingerprints matching Martin's were
recovered fromthe crine scene, and neither the noney nor the
shot gun was ever found. (6/30/98 Tr. at 178.)

The defendant called one witness, Ri chard Vorder Bruegge
("Vorder Bruegge"), an exam ner of photographic evidence fromthe
FBI Laboratory Division Special Photographic and an expert in
phot ographi ¢ exam nation. Vorder Bruegge conpared an arrest

phot ograph of the defendant with a surveillance photograph from



t he bank and concl uded he could not tell whether the individuals
were the sane. (6/30/98 Tr. at 194-195.) He offered the opinion
that there were many simlarities between the two phot ographs,
and testified that he cane "very close to making a positive
identification." (6/30/98 Tr. at 206-207.)

Al l of the photographic evidence was presented at trial.
The jury viewed the bank video surveillance tape show ng the
robbery. Nunerous surveillance photographs, several of which
showed the robber, were also admtted in evidence, as were arrest
phot ographs of Martin and the photo spread fromwhich two of the
eyew tnesses identified Martin as the robber. Anong the facts
the parties stipulated to are that Martin is five feet ten, 175
pounds, born on June 14, 1954, and the robber was in the bank for

approximately one mnute. (7/1/98 Tr. at 33-34.)

DI SCUSSI ON
Martin has noved for Judgnent of Acquittal under Federal
Rule of Crimnal Procedure 29(c).? Martin argues: 1) the
identification evidence presented by the governnment was

insufficient to identify Martin as the robber beyond a reasonabl e

2Rul e 29(c) provides, in pertinent part: “[i]f the jury
returns a verdict of guilty or is discharged w thout having
returned a verdict, a notion for judgnment of acquittal nmay be
made or renewed within 7 days after the jury is discharged or
Wi thin such further tinme as the court may fix during the 7-day
period. If a verdict of guilty is returned the court may on such
notion set aside the verdict and enter judgment of acquittal.”
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doubt; and 2) Martin was prejudiced by prosecutorial m sconduct
by the Assistant United States Attorney ("AUSA") during her
cl osi ng argunent.
|. Sufficiency of the Evidence
A jury verdict nust be upheld "if there is substanti al
evi dence, taking the view nost favorable to the Governnent, to

support it." United States v. Schramm 75 F.3d 156, 159 (3d Cr.

1996); dasser v. United States, 315 U S. 60, 80 (1942). A claim

of insufficiency of the evidence places a heavy burden on the
movant, since "[a] verdict will only be overturned '"if no
reasonabl e juror could accept the conclusion of the defendant's

guilt beyond a reasonable doubt.'" |d.; United States v. Col enman,

811 F.2d 804, 807 (3d Cr. 1987).

Martin argues that the testinony of the three eyew tnesses
was unreliabl e because they gave inconsistent physical
descriptions and overestinmated the |l ength of the robbery. He
also clains the testinony of Smley and Ri sco about their ability
to view the robber is contradicted by the surveillance pictures;
he points to the absence of other physical evidence and the
inability of Vorder Bruegge to conclude that the person on the
bank surveillance phot ographs was M. Martin.

The Suprenme Court outlined the factors a court should
consider in determning the reliability of an eyew t ness

identification in Manson v. Brathwaite, 432 U S. 98 (1977)




(affirmng deni al of habeas petition where identification
procedure using only one photograph was suggestive, but there was
no "substantial |ikelihood of irreparable m sidentification”
given other facts suggesting reliability).® The relevant factors
i nclude the opportunity of the witness to view the defendant
during the crine, the degree of attention the witness paid to the
def endant, the accuracy of the description given by the wtness,
the witness' level of certainty, and the tinme between the crine
and the photographic identification. See id. at 114-116.

Here, each eyew tness had sone opportunity for a close view
of the defendant. There was a contradiction between Risco's
testinony that she saw the robber while his hand was in the noney
drawer, and the surveill ance phot ographs whi ch show t he robber
with his back to Risco while he was |ooking in the drawer. But
t he phot ographs al so show, consistent with her testinony, at
| east two ot her occasions when she had a clear view of the
robber's face: when he | ooked through the wi ndow at Ri sco while
pointing the gun at Smley (Gov't Exs. 2-1 to 2-4), and when he
first entered the teller area (Gov't. Ex. 2-34).

Smley had simlar opportunities to view the robber.

Al t hough she was standi ng behind the robber for nuch of the tineg,

SMartin noved to suppress out-of-court and in-court
identifications prior to trial; the court granted the notion to
suppress only as to one witness. Defendant does not argue here
(as he did in his pretrial notion) that the photo spread |ineup
was unreliabl e.



t he phot ographs indicate at | east one nonment - right before the
robber gained access to the custoner service area - when Sm | ey
had a full view of the robber's face (Gov't. Exs. 2-4 and 2-5).
The surveill ance phot ographs do not capture two other nonents
when Smley clainmed to have seen the robber's face: when he first
entered the bank, and when he cane back with the shot gun.

The descriptions the wi tnesses gave follow ng the robbery of
the robber's height, age, weight and clothing were not totally
consistent, but the variations were mnor. The reliability of
the identifications is dimnished by the brief tinme period of the
robbery, but the photo spread identifications were nade within a
relatively short three week tine period.

Reasonabl e jurors coul d have accepted that the
identification evidence proved Martin was the robber beyond a
reasonabl e doubt. The eyew tness testinony, the jurors'
opportunity to conpare the w tness' descriptions of the robber
with the surveillance photographs, and their opportunity to nmake
their own conparison between the surveillance photographs and the
def endant support their verdict. A nore definitive conclusion by
the expert witness that the defendant was the individual in the
survei |l | ance phot ographs woul d have hel ped the governnent's case,
but given the other evidence, reasonable jurors need not
necessarily have concluded its absence created reasonabl e doubt

despite the recogni zed unreliability of eyew tness identification



in sone circunstances. It is not the judge's role to substitute
a personal opinion or doubt for the jury's verdict. The evidence
was sufficient to sustain the guilty verdict.
1. Prosecutorial M sconduct during the C osing Argunent

Martin makes two cl ains of prosecutorial m sconduct during
the governnent's closing argunent: inproper vouching by the AUSA,
and m srepresentation of the testinony of a wtness.

Because no objections to the AUSA s cl osing argunent were
made during trial, this court only grants relief if the remarks
constituted plain error. See Fed. R Cim P. Rule 52(b); United

States v. Young; 470 U S. 1, 15 (1985). The plain error doctrine

shoul d be applied to avoid a m scarriage of justice. See Young,
470 U.S. at 15. A guilty verdict should only be overturned based
on plain error if the error was obvious and the outconme was

affected. See United States v. Walker, 155 F.3d 180, 188 (3d

Cr. 1998) ("I submt to you that," in context of other
statenents directing jury's attention to evidence, was not
i nproper.)

A. | npr oper Vouchi ng

The problens with a prosecutor's vouching for a witness are
that: "[SJuch comments can convey the inpression that evidence
not presented to the jury, but known to the prosecutor, supports
t he charges agai nst the defendant and can thus jeopardi ze the

defendant's right to be tried solely on the basis of the evidence



presented to the jury; and the prosecutor's opinion carries with
it the inprimatur of the Governnent and may induce the jury to
trust the Governnent's judgnment rather than its own view of the
evi dence." Young, 480 U S. at 18-19.

| npr oper vouchi ng consists of two elenents: "(1) the
prosecutor nust assure the jury that the testinony of a
Governnment witness is credible; and (2) this assurance is based
on either the prosecutor's personal know edge, or other
informati on not contained in the record. Thus, it is not enough
for a defendant on appeal to assert that the prosecutor assured
the jury that a wtness' testinony was credi ble. The defendant
must be able to identify as the basis for that coment an
explicit or inplicit reference to either the personal know edge
of the prosecuting attorney or information not contained in the
record.” MWalker, 155 F.3d at 187. Remarks referring to the
evidence admtted at trial do not constitute inproper vouching.

See United States v. Dispoz-O-Plastics, Inc., 172 F.3d 275, 288

(3d CGir. 1999).

Martin argues that the AUSA inproperly vouched for
governnment wi tnesses in two separate statenents during closing
argunent. The first referred to the validity of the eyew tness
t esti nony:

| believe that given the lighting and the unobstructed

views, the photo spread identifications . . . and the

ot her various factors that you heard when these people
testified, based on all of these things, you can find
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that their identification of himis correct, that he
did rob the bank.

(7/1/98 Tr. at 64.)
The second referred to the surveillance photographs:

Yes, they corroborate the governnent's view and

corroborate the eye witnesses. They show you that the

eye witnesses are not wong when they come into court

and identify M. Martin as the robber.

(7/1/98 Tr. at 64.)

The use of the phrase "I believe" alone is insufficient to
constitute reversible error, and certainly not "plain error.”
The prosecutor's comments in both of these statenents arguably
satisfy the first criteria of inproper vouching because they
stated her opinion on the validity of the governnent w tnesses'
identifications, but neither statenent contained either an
inplicit or explicit reference to personal know edge of the
prosecutor or information not in the record. Both statenents
clearly referred to evidence the jury m ght have properly

consi der ed.

B. M schar acteri zati on of the Evidence

Martin's claimof evidence m scharacterization is based on
the AUSA' s description of the testinony of Vorder Bruegge, the
phot ogr aphi ¢ evi dence expert called by the defendant. Vorder
Bruegge testified that, despite finding simlarities between the
two pictures, he could not make a positive identification. The

AUSA made the follow ng statements about his testinony:

11



And he told you that, to him they certainly | ooked

i ke the sanme person, but that there was no way, based
on the exacting standards that he uses, that he could
identify these as the sanme person.

(7/1/98 Tr. at 66.)

[ Rl emenber what M. Vorter Brueggie (sic) was doing.
He was not saying, can | recognize this man as this
man?

| believe he did that when he said that it sure
| ooked to himlike the sane person. Wat he was doing
when he was conducting this expert exam nation was
sonething very different. He was trying to make a
determ nation that, in fact, fromcharacteristics that,
sinmply, would not occur in two people, that these are,
fromthe photographs, the sane person.

And that, clearly — the fact that he told you that
he was as — he was sure that these were the sane
person, but he couldn't nmake the positive
identification, we ask you to take that into account.
It's not like he said, well, | was really down there by
— renmenber, the third category he told you was rule
out. This third category, he could have taken these
phot ographs and ruled out M. Martin.

(7/1/98 Tr. at 98-99.)

Vor der Bruegge never stated he was "sure" the individuals in
the two phot ographs were the sane person, he did testify that he
cane "very close to making a positive identification," and that
"there are a nunber of simlarities" between the two pictures.
(6/30/98 Tr. at 206.) Sone of the prosecutor's statenents, taken
in isolation, did mscharacterize the evidence because they
suggested that Vorder Bruegge gave stronger testinony than he
actually did about the sinmlarities between the photographs. The
mai n issue for the jury was identification of defendant as the

bank robber, so the expert testinmony was quite inmportant. But

12



t he prosecutor acknow edged that Vorder Bruegge never nade a
positive identification: her statenent that Vorder Bruegge coul d
not positively match the two individuals, but also could not
conclude they were two different people was not inaccurate.

The court instructed the jury at the conclusion of the trial
that their recollection of the evidence, rather than the |lawer's
statenents, should control. (7/1/98 Tr. at 110.) Such an
instruction can neutralize m sstatenents nmade by attorneys during

closing argunents. See, e.qg., United States v. Perkins, 596 F

Supp. 528, 535 (E.D. Pa. 1984).

Viewing the record as a whole, the other statenents in the
governnent's closing argunent that nore accurately reflect the
testi nony of the photographic expert, and the court's curative
instruction, the prosecutor's m scharacterizations in her closing
argunent do not constitute "plain error."

CONCLUSI ON

There was sufficient evidence fromwhich a reasonable jury
could find the defendant guilty of the crinmes charged beyond a
reasonabl e doubt. There was no i nproper vouching in the
governnent's cl osing argunent, and although there was sone
m scharacterization of the testinony of the defense witness, it
was not significant enough to warrant reversal of the jury's
verdict or a newtrial for "plain error."” The defendant's notion

for acquittal will be deni ed.

13



An appropriate Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
v. . CRIMNAL NO. 98-178
ROBERT EARL MARTI N
ORDER
AND NOW this 25th day of February, 2000, upon consi deration
of defendant Robert Earl Martin's supplenmental post-trial notion
for judgnent of acquittal, the governnent’s response thereto, and

in accordance with the attached Memorandum it is ORDERED that;

1. Defendant Robert Earl Martin's supplenmental post-trial
notion for judgnment of acquittal is DEN ED.

14



2.

Sentencing is scheduled for April

18, 2000 at

9: 30 AM

15
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