IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
VINCENT M. CIALINI,
Plaintiff,
CIVIL ACTION No. 99-3954

VS,

NILFISK-ADVANCE AMERICA, INC., et d.,

N N N N N N N N N

Defendants.

MEMORANDUM

Padova, J. February , 2000

This matter arises on the parties cross motions for summary judgment. For the reasons that
follow, the Court will grant Defendants M otion for Summary Judgment, and deny Plaintiff'sMotion
for Summary Judgment.

I BACKGROUND

Plaintiff brings this action pursuant to the Family Medical Leave Act (“FMLA”), 29 U.S.C.
82601, et seg. In his Complaint, Plaintiff alleges that his employer, Defendant Nilfisk-Advance
America, Inc. (“Nilfisk™), violated his FMLA rights when his supervisor, Defendant Paul Miller,
alegedly implied Plaintiff would be demoted due to Plaintiff's absence to carefor hisdaughter. The
parties cross motions for summary judgment raise one issue: whether the Nilfisk's sales
representatives should be included in determining whether Nilfisk employs at least 50 employees
as defined by the FMLA.
1. FACTS

Nilfisk manufacturers and sellsindustrial vacuum cleaners. The company is headquartered

in Copenhagen, Denmark, and itsonly North American facility islocated in Malvern, Pennsylvania.



TheMalvern sitereceivesthe vacuum cleanersfrom its parent corporation in Denmark, warehouses
the product, and does some light manufacturing. Furthermore, Nilfisk maintains a sales and
maintenanceforceto sell the vacuum cleaners, providetechnical support, and to maintain and repair
themachines. Plaintiff wasemployed by Nilfisk from June 1993 to October 2, 1998, at theMalvern
facility.

INn 1997 and 1998, Nilfisk employed between 48 and 54 total employees. Of these empl oyees,
however, twenty people were outside sales representatives, known as District Sales Managers or
Senior District Sales Managers, or service technicians. These sales representatives and service
techniciansall report to one of three Regional Sales Managerswho werelocated in either California
or Rhode Island. Excluding this outside sales and service force, Nilfisk employed no more than 35
people at the Malvern facility during the relevant period.

Regiona Sales Managers initiate the recruitment of new sales people, and conduct the first
interview. The National Sales Manager conductsthe second interview inthefield. Third interviews
are held at the Malvern facility. Furthermore, upon hiring, an outside employee reports to the
Malvernfacility for training. All personnel records are maintained at theMalvern site. Nilfisk issues
each outside salesman a base salary via paycheck or direct deposit from the Malvern facility.

The sales representatives use their homes as thelr “base of operations.” (Carpenter
Deposition, PIf. Ex. C, at 21:24, 32:6-8). Nilfisk provides each salesperson with aphoneline, filing
cabinets, and a fax machine for their home use. In addition, Nilfisk provides each field employee
with avehicle. The outside empl oyees purchase any sundry office supplieslocally, and then request
reimbursement by submitting an expense report to the Malvern facility. Nilfisk provides its sales
force with demonstration equipment, usually one sample of each of Nilfisk's products, and the

accompanying accessories. Finally, Nilfisk issueseach employeeabusinesscard. Thiscard contains



Nilfisk'sMalvern address, and the company's*“ 1-800”" number, aswell asthe employee'slocal home
phone number, and sometimes alocal home address.

The salesrepresentatives turn in weekly call reports and expense reports. Original copies of
these reports are sent directly to the Malvern facility. At the Malvern facility, the National Sales
Manager takes a random cross sampling of the weekly call reports.

In addition, a copy of both the call reports and expense reports is sent to the employee's
Regiona Sales Manager. The Regional Sales Manager reviews the call reports, and tracks each
employees' progress with leads. In addition, the Regional Sales Manager rides with each sales
representative on a quarterly or trimesterly basis for several days to instruct and aid the sales
representative. Furthermore, the Regional Sales Manager sets a yearly budget, and sales target for
each salesrepresentative in hisor her region. The Regional Sales Manager distributes the budget to
the sales representatives, and reviews the budget with each representative. Finally, the Regiona
Sales Manager evaluates each field employee's performance. Like the sales representatives, the
Regiona Sales Managers work out of a home office.

Each sales representative works from an existing customer base, and schedules their own
appointments. When a client wants to contact a salesperson, the customer may call either the sales
person’'s home number, or Nilfisk's“1-800" number. Through the “1-800" number, the customer is
transferred to the particular sales representative's voice mail. Likewise, if thereis no answer at the
salesrepresentative'shomenumber, the customer'scall isautomatically forwarded to the empl oyee's
voice mail. The sales representatives are required to check their voice mail daily. However, when
asalesrepresentativeison vacation, the Regional SalesManager checksthe salesperson’'svoicemail.
The voice mail system is maintained at the Malvern facility. Alternatively, acustomer can exit the

voicemail system and speak to acustomer service representative at the Malvern facility. Customers



may also contact a salesperson by mail either at the salesperson's home address, or at the Mavern
address. Items may be sold from the sal esperson’s own stock, or aternatively, items may be shipped
from the Malvern facility directly to the customer.

Finally, Nilfisk'scorporate advertising and marketing departments decidewhich trade shows
thecompany will attend. The Regional SalesManagers, however, decidewhich salesrepresentatives
attend each show. The National Sales Manager then reviews these decisions.

1. STANDARD

The Court may grant amotion for summary judgment if “the pleadings, depositions, answers

to interrogatories, and admissions on file, together with the affidavits, if any, show that thereis no

genuineissue asto any materia fact and that the moving party is entitled to judgment as a matter of

law”. Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The substantive law

determines which facts are critical and which are irrelevant. Only disputes over facts that might

affect the outcome of thelitigation will properly preclude summary judgment. Andersonv. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). Summary judgment is not proper if the evidenceis such that
areasonable jury could return averdict for the nonmoving party.

A moving party always bears the burden of informing the Court of the basis of its motion.
Celotex, 477 U.S. at 323. Oncethe moving party discharges this burden, the nonmoving party must
set forth specific facts demonstrating that thereis adispute asto agenuineissue of material fact, not
the “mere existence of some alleged factual dispute’. Fed. R. Civ. P. 56(e); Anderson, 477 U.S. at
247. Thenonmoving party may not rest upon mereallegationsor denial s of hispleadings. Anderson,
477 U.S. at 256. Rather, the non-movant must “ make a showing sufficient to establish the existence
of every element essential to his case, based on the affidavits or by depositions and admissions on

file.” Harter v. GAF Corp., 967 F.2d 846, 852 (3d Cir. 1992). If upon consideration of cross motions




for summary judgment the Court finds no genuine dispute over materia facts, the Court must order
that judgment be entered in favor of the party deserving judgment in light of the law and undisputed

facts. Ciarlante v. Brown & Williamson Tobacco Corp., 143 F.3d 139, 145-46 (3d Cir. 1998).

IV. DISCUSSION

The Family and Medical Leave Act (“FMLA”) entitles all “eligible employees’ to certain
leave benefits. 29 U.S.C. §82611. The FMLA, however, does not cover any employee whose
employer employs fewer than fifty employees within seventy-five miles of the worksite. 29 U.S.C.
§2611(2)(B)(ii). In arguing the merits of the instant motion, Defendants contend that Nilfisk
employed atotal of 48 to 54 employees during the relevant period. Furthermore, of this number,
Defendants argue that twenty employees consituted an outside sales force and did not report to the
Malvern facility.

As apreliminary matter, the Court subtracts Messrs. Russell Seery, and Donald G. Bilson
fromthe*outsidesalesforce” becausethe salesterritory of both men fallswithin seventy-fivemiles
of theMalvern site. Second, the Court subtractsthe three service technicians because the Court does
not have enough information regarding these empl oyees. Accordingly, the question beforethe Court
concerns the remaining fifteen sales representatives.

The Department of Labor's FMLA regulations address the meaning of “worksite” for
employees with no fixed worksite such as salespersons. Thus, for the Nilfisk sales representatives,
the “worksite’ is“the site to which they are assigned as their home base, from which their work is
assigned, or to which they report.” 29 C.F.R. §825.111(a)(2)(1999). The regulations el aborate:

An employees personal residenceis not aworksite in the case of employees such as

salespersons who travel asalesterritory and who generally leave to work and return

fromwork to their personal residence. . . Rather, their worksiteisthe officeto which
the report and assignments are made.



The parties agree that under the terms of this regulation, the sale representatives worksiteis
not their home offices. Thus, the Court'sinquiry narrowsto whether theMalvernfacility sitewasthe
site from which the sales representatives work was assigned; or whether the Malvern site was the
site to which they reported. If either question can be answered in the affirmative, then the Mavern
facility employed over fifty or more people during the relevant time period, and the FMLA applies
to Nilfisk.

Nilfisk arguesthat becausethe sal esrepresentativesreported to the Regiona SalesManagers,
and received assignments from the Regional Sales Managers, the Mavern site should not be
considered the“worksite” for thesefield employees. Nilfisk directsthe Court'sattention to Ciarlante

v. Brown & Williamson Tobacco Corp., 143 F.3d 139 (3d Cir. 1998). In Ciarlante, the United States

Court of Appealsfor the Third Circuit decided whether an administrative center wasthe*singlesite
of employment” for a plaintiff class of former sales representatives under the Worker Adjustment
and Retraining Act (*“WARN"), 23 U.S.C. 882101-2109. Because Congress “intended [the term
‘worksite'] to be construed in the same manner as the term “single site of employment” under the
Worker Adjustment and Retraining Notification Act,” S. Rep. No. 103-3 (1993), reprinted in, 1993
U.S.C.C.A.N. 3, 1993 WL 22195, at *50, Ciarlante provides a relevant framework for addressing
the instant question.

Plaintiff urgesthe Court nottorely on Ciarlantefor guidance becausethe WARN regulations
do not contain the FMLA regulation's instruction regarding “personal residence[s].” The Court
recognizes this difference, and thus, disregards the Ciarlante discussion regarding the employee's
“home base.” In all other respects, the FMLA regulation employs identical language in defining
“work site,” as the WARN regulation uses in defining “single work site.” Compare 29 C.F.R.

§825.111(a)(1999) with 20 C.F.R. 8639(i)(1)-(6)(1999). Furthermore, the legislative history



expressly states that the two terms are to be “construed in the same manner.” S. Rep. No. 103-3
(1993), reprinted in, 1993 U.S.C.C.A.N. 3, 1993 WL 22195, at *50. Accordingly, the Court finds
Ciarlante relevant to the instant question.

In language identical to the FMLA regulations, the WARN regulations direct that a
salespersons' “single site of employment” is*the siteto which they are assigned astheir home base,
from which their work is assigned, or to which they report.” 20 C.F.R. 8639.3(i)(6)(1999).
Elaborating on the “assignment” prong of this definition, the Ciarlante Court explained that the
court's “concern here is with the source of the 'day-to-day' instructions received by the sales
representatives, notwithstanding centralized payroll and certain other centralized managerial or
personnel functions.” Ciarlante, 143 F.3d at 147. Thisinquiry requiresthe court “to distinguish the
true source of instructions from mere conduits through which the instructions passed.” Id.

The record indicates that the Regional Sales Managers were the origin of day-to-day
instructions. Philip Carpenter, Nilfisk's National Sales Manager, testified that the Regional Sales
Managerswerethe persons “ ultimately responsible’ for creating assignments and receiving reports
from the sales representatives:

Q. What is your role in dealing with the outside sales force?

A. I'm the national sales Manager for the Company.

Q. And as the national sales Manager, what do you do?

A. | do alot of things, but we don't have all day. | am primarily
responsible for the sales of the company and to maintain -- | have
three regional sales managers and approximately 17 salesmen under

my responsibility. And it's my task to make sure that they perform
their functions and meet yearly budgets.

Q. And what do [regional sales managers] do?



A. They personally are involved with each salesman, from the

standpoint each salesman reports to them on a weekly basis. They

review their call reports, they review their progress with leadsin the

field, and on a quarterly, trimesterly basis they ride with them to

individually call on a one-on-one basis or two-on-one basis on their

customers.
[Def. Ex. A, 1. 8-9]. The weekly report takes place by phone. [Id. at 39: 8-9]. Mr. Carpenter
described the purpose of this phone call asfollows:

It's hands on manageria skillsto determine what's happened during

the week, good things, bad things, give them a stroke, kick them in

the butt, find out where they stand asfar as budget, that type of thing.
[Id. at 39:11-15]. The sales representatives do not do any other reporting on their day to day or
weekly sales activities. [Id. at 39: 16-20]. Moreover, they do not call the Malvern facility to report
on the status of salesin their territories. [1d. at 39: 21-24]. While Mr. Carpenter directly talks to
salespeople from time to time, the calls are mainly socia with an occasional discussion regarding
sales quotas. [Id. at 44:2-12].

Finally, with respect to training, the Regional Sales Managers providethe hands-on training
in the field for each salesperson. [Id. at 35:7-9]. This training lasts a week. [1d.] Moreover, the
Regiona Sales Managers ride with the each salesperson three or four times ayear for several days.
[Id. at 38: 15-19; 35:20-21]. The purpose of the ride-along is “to ascertain the condition of the
territory, the salespeopl e, the salesmen's equipment, the customers. It'safact-finding trip aswell as
an instructional trip, to aid them in any areas that they would find them lacking in.” [Id. at 38-39].

Based on the foregoing, the Court concludes that the Malvern facility is not the site from which the

sales representatives work is assigned.



Alternatively, the Court must consider whether the Malvern facility was the site “to which
[the sales representatives] report[ed].” 29 C.F.R. 8825.111(a)(2)(1999). Again, Ciarlante provides
guidance. “Thisinquiry focuses on thelocation of the personnel who wereprimarily responsiblefor
reviewing sales reports and other information sent by the sales representatives, in order to record
sales, assess employee performance, develop new sales strategies, and thelike.” Ciarlante, 143 F.3d
at 148.

Again, the record shows that the sales representatives reported to the Regional Sales
Managers. The regiona sales managers are responsible for reviewing the weekly call reports and
expensereports. [Def. Ex. A at 43: 10-15]. While Mr. Carpenter takes arandom cross sampling of
thesereports once aweek, he does so to “ make sure that the regional managersdon't missanything.”
[Id. at 45:8-22].

Similarly, the Regional Sales Managers similarly evauate the sales representative's
performance, and establish theyearly budget and salestargets. Mr. Carpenter testified that hereaches
the target number for each region with input from the Regional Sales Managers. “Then it's the
regional Manager's responsibility to divide the regional dollars and allocate them into budgets for
theregionsfor theindividual salegfmen].” [1d. at 15:11-14]. The budgets are then distributed at the
year end meeting held in Las Vegas. [1d. a 17:23-24]. “The regional managers hand it out so they
can explain it to [the salespeople].” [1d. at 17-18]. Mr. Carpenter further testified that he does not
personally discusstheyearly budgetswith thesalespeople. [1d. at 18:10-12]. Theforegoingtestimony
establishes that the Mavern facility is not the site to which the sales representatives report.

Plaintiff argues that because the Regiona Sales Managers work out of their personal

residences, the Regional Sales Managers office cannot be considered a “worksite” for the sales



representatives. Thus, Plaintiff contends that the only worksite to which any Nilfisk employee can
report isthe Malvern facility.

Plaintiff's reasoning extends beyond the language of the regulation. With respect to sales
people, 29 C.F.R. §825.111(a)(2) excludesconsideration of apersonal residence, i.e., theemployees
“homebase,” asthat employee'swork site, and directsthe court to focus on the site from which their
work isassigned or to which they report. Thus, the Court did not consider the personal residence of
the sales force in reaching its conclusion. Rather, the Court focuses its attention on “the office to
which the report and assignments are made.” 29 C.F.R. §8825.111(a)(2)(1999). On its face, the
regul ation doesnot prohibit consideration of asupervisor'spersonal residenceas*theofficetowhich
[asalesperson]. . . report[s],” or from which the sales person receives an assignment. While no case
law directly answers this question, the Court believes that based on the reasoning of Ciarlante, the
Court cannot conclude that the Malvern facility is the sale representative's worksite.

Based on the foregoing, the Court concludes that the sal es representatives worksite was not
theMalvernfacility. Therefore, becausethe number of employeesat the Malvern facility fallsbelow
the statutory minimum, Plaintiff is not an “eligible employee” under the FMLA. Accordingly, the
Court will grant Defendant's Motion for Summary Judgment, and will deny Plaintiff's Motion for

Summary Judgment. An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
VINCENT M. CIALINI,
Plaintiff,
CIVIL ACTION No. 99-3954

VS,

NILFISK-ADVANCE AMERICA, INC., et d.,

N N N N N N N N N

Defendants.

ORDER

AND NOW, this day of February, 2000, upon consideration of Defendants Motion
for Summary Judgment, and Plaintiff's Counter-Motion for Partiad Summary Judgment, IT IS
HEREBY ORDERED that

1 Plaintiff's Counter-Motion for Partial Summary Judgment (docket #8) isDENIED;

2. Defendants Motion for Summary Judgment (docket #7) is GRANTED;

3. JUDGMENT is entered in favor of Defendants and against Plaintiff in the above
captioned action; and

4, Thiscaseis CLOSED for statistical purposes.

BY THE COURT:

John R. Padova



