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VEMORANDUM

Dal zel I, J. February 23, 2000

The plaintiff here brings allegations of negligence and
products liability against a manufacturer and seller of
cigarettes. W now consider her notion to remand this case to

Pennsyl vani a state court.

| . Factual and Procedural Background

Wile we will detail sone of the particulars of the
Conpl ai nt as necessary below, the clainms plaintiff Theresa Carter
("Carter") namkes here can be sinply stated. She alleges that her
decedent, Katie W Carter, died fromlung cancer and ot her
injuries Philip Murris Corporation caused with its cigarettes
t hat defendant Rite Aid Corporation of Pennsylvania sold her.
Carter alleges negligence (Count 1), strict products liability
(Count 3), and civil conspiracy (Count 5) against Philip Mrris,
and simlarly alleges negligence (Count 2) and strict products

liability (Count 4) against Rite Aid. *

'Count 5, alleging civil conspiracy, may al so be ai nmed
at Rite Ald. I n paragraph 30 of the Conplaint, Carter provides a
(continued...)



This case was originally filed in the Court of Common
Pl eas of Phil adel phia County, and Philip Mrris subsequently
renoved it here. 1In the notice of renoval, Philip Mrris argued
that while Rite Ald was, |ike Carter, a Pennsylvania citizen,
this fact did not destroy diversity because Rite Aid was in fact
fraudulently joined for the sol e purpose of defeating federal
diversity jurisdiction.

Carter has now filed for remand under 28 U S.C. 8§
1447(c)? arguing that there was no fraudul ent joinder, and that
consequently the parties are non-diverse and no basis for federal

jurisdiction exists.?

(... continued)

list of the alleged conspirators. The list includes twelve
specific entities, one of which is Philip Mrris, and one generic
entity, |abeled "Qher unknown coconspirators.” This list m ght
|l ead us to the conclusion that the civil conspiracy count --
which is not | abeled as to which of the defendants it pertains --
is not directed at Rite Ald. However, in the text of that count,
for exanple at paragraphs 40 and 41, the Conplaint refers to
"defendants” in the plural, necessarily referring to both Rite
Aid and Philip Morris. For her part, the plaintiff's pleadings
with respect to remand nake al nost no reference to the civi
conspiracy count, and so we will not consider it further.

228 U.S.C. § 1447(c) provides in pertinent part: "If at
any tinme before final judgnment [of a renpoved case] it appears
that the district court |acks subject matter jurisdiction, the
case shall be remanded."

3That is, there is no dispute as to the pertinent
states of citizenship or that the jurisdictional anpbunt woul d not
be net. Carter also alleges that the renoval was i nproper
because Rite Aid did not join in the renoval notice. However,
because Carter concedes that a fraudul ently joined defendant need
not join in the notice of renoval, the question of fraudul ent
joinder is dispositive standing al one, and we consequently w ||
not further consider the issue of joinder in the renoval.
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1. Analysis
A. Legal Standards for Renmand

In general, "the renoval statute should be strictly
construed, and all doubts should be resolved in favor of remand.”

Abels v. State FarmFire & Cas. Co., 770 F.2d 26, 29 (3d Cir.

1985). When a non-diverse party has been joined as a defendant,
the only way (absent a federal question®) for a removing
defendant to avoid remand is to denonstrate that the non-diverse
party was fraudulently joined, and, in so denonstrating, the

renoving party bears a "heavy burden of persuasion."” Batoff v.

State FarmIns. Co., 977 F.2d 848, 851 (3d Cr. 1992). "Joinder
[of a party] is fraudulent where there is no reasonable basis in
fact or col orable ground supporting the claimagainst the joined
defendant, or no real intention in good faith to prosecute the
action agai nst the defendant or seek a joint judgnent." Boyer v.

Snap-On Tools Corp., 913 F.2d 108, 111 (3d Gr. 1990) (internal

gquotations omtted).

In making this inquiry, we nust resolve all contested
facts in the plaintiff's favor and nust equally resolve al
uncertainties as to the current state of the applicable
substantive law in her favor. See id. WMreover, "if there is
even a possibility that a state court would find that the
conpl aint states a cause of action against any one of the [non-

di verse] resident defendants, the federal court nust find that

‘Def endants do not allege that there is federa
gquestion jurisdiction here.



j oi nder was proper and remand the case to state court."” Batoff,
977 F.2d at 851 (quoting Boyer, 913 F.2d at 111).

Here, therefore, in deciding whether Rite Aid was
fraudul ently joined, we nust examine Carter's Conplaint® and
assess whether she states a col orabl e cause of action agai nst
Rite Aid under Pennsylvania |aw. Inportantly, though, our
inquiry nmust not be too deep. Sinply because we cone to believe
that, at the end of the day, a state court would dism ss the
al | egati ons against a defendant for failure to state a cause of
action does not nean that the defendant's joi nder was fraudul ent.

See Batoff, 977 F.2d at 852. In this context, our famliar

standards of analysis under Fed. R Cv. P. 12(b)(6) are

i napplicable and, instead, the test is whether the plaintiff's
clainms are not even "col orable", which is to say, "wholly

i nsubstantial and frivolous". 1d.° Consequently, if we nust
maeke a penetrating or intricate analysis of state lawin order to
determne if the claimis colorable then it is likely that the

claimis indeed col orable and not frivol ous. See id. at 853.

®The fraudul ent joinder analysis focuses on the
Conplaint as it existed at the time of renoval, see Batoff, 977
F.2d at 851-52. As Carter has nmade no effort to anmend her
Conplaint, there is no dispute as to the version of the Conpl aint
to consult.

®\\¢ al so observe that the converse is true -- if we
decide that the joinder is indeed fraudul ent, then we nust be
prepared to dismss all clains against Rite Aid. That is, having
deci ded that the conplaint states no "col orable" cl ai magai nst
Rte Ald, then a fortiori we nust hold that these clains fail to
meet the Fed. R Gv. P. 12(b)(6) threshold.
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Wth these standards in mnd, we now exanm ne Carter's

al l egations against Rite A d.

B. Assessnent of Carter's Cains Against Rite Aid

1. Strict Liability dains

In Count 4 of her Conplaint, Carter brings allegations
of strict products liability against Rite Aid. Philip Mrris
argues that such clains are not col orabl e under Pennsylvania tort
| aw because, it says, cigarettes are not "defective" or
"unr easonably dangerous” as those terns are used in section 402A
of the Restatenent (Second) of Torts, which Pennsyl vani a has
adopted. In particular, Philip Mrris argues that Carter has not
al l eged any defect in the Conplaint. In response, Carter
contends that, to the extent such an allegation is needed, the
Conpl ai nt does in fact allege a defect.

Qobviously, the solution to this controversy nust begin
with the | anguage of the Conplaint. Count 4 consists of two
par agraphs, 27 and 28. In paragraph 27, Carter incorporates the
al l egati ons made in paragraph 26 of Count 37, nanely that the
cigarettes in question were defectively designed in that, inter
alia, there was "[i]nsufficient reduction in tar and ot her
carcinogens by dilution and filtration" (f 26(a)), "[l|]ack of
distinctly nmarked vent holes” (1 26(b)), and "[f]ailure to |ist

accurately and legibly the ingredients contained within the

"Count 3 alleges strict liability against Philip
Morri s.



cigarette and the snoke therefrom including known carci nogens”
(T 26(n)). Next, paragraph 28 alleges that:

The cigarette product sold by defendant [Rite
Ai d] was defective and unreasonably dangerous
to foreseeabl e users for the follow ng
reasons:

a. the cigarette product when used as

i nt ended caused or contributed to the
illnesses listed in above paragraph 6;

b. The cigarette product failed to perform
as safely as an ordinary consuner woul d
expect when used as intended or in a nanner
reasonably foreseeable by the plaintiff's
decedent .

As noted above, Pennsylvania has adopted section 402A
of the Restatenent (Second) of Torts providing for strict
liability for the seller of a product "in a defective condition
unr easonably dangerous to the user or consumer.” Lews V.

Coffing Hoist Div., Duff-Norton Co., 528 A 2d 590, 592 (Pa. 1987)

(quoting Restatenent (Second) of Torts § 402A). A product is
defective "when it | eaves the supplier's control |acking any
el ement necessary to nmake it safe for its intended use.” Lews,

528 A . 2d at 593 (citing Azzarello v. Black Bros. Co., 391 A 2d

1020, 1027 (Pa. 1978)). Naturally, that a product is alleged to
have caused injury does not, by itself, establish a defect, and a
manuf acturer is not an insurer of all injuries its products

cause, see Azzarello, 391 A . 2d at 1024; Berkebile v. Brantly

Hel i copter Corp., 337 A 2d 893, 898-99 (Pa. 1975). Moreover, the

nmere allegation that the product is "so inherently dangerous that
t he manufacturer should be nade |iable for the mschief it

causes” is not sufficient to allowa claimto go forward, Hte v.



R J. Reynolds Tobacco Co., 578 A 2d 417, 420-21 (Pa. Super. 1990)

(hol di ng that Pennsylvania courts do not recognize the "ri sk-
utility" test in assessing such cases). Under this established
jurisprudence, Philip Mrris says, we nust find that Carter has
no colorable strict liability claimagainst Rite Ald because
Carter seeks to | abel cigarettes as "defective" nerely because
they are inherently dangerous.

After an exam nation of the Conplaint and Pennsyl vani a
tort law, we find that Carter has indeed made a col orable
all egation against Rite Aid. As an initial matter, we note that
t here does not appear to be any Pennsyl vania case directly on
point.® The parties have cited only one Pennsylvania case with a

t obacco conpany as a defendant, Hite v. R J. Reynolds Tobacco

Co., 578 A 2d 417, (Pa. Super. 1990), a case in which the

Pennsyl vani a Superior Court held, inter alia, that, as outlined

above, the "risk-utility" method of analysis was not sufficient

to show a defective cigarette product where the plaintiff argues

8Covi ously, in considering state |aw questions, we
cannot hope always to have a state case on all fours with the
situation before us. Wth particular reference to the posture of
this case, we recognize that to convince us that the plaintiff
has no col orabl e claimthe defendant need not present to us a
case with precisely conparable facts holding that a conparable
plaintiff's clains are not colorable. On the other hand, tobacco
litigation is perhaps not easily conpared to torts involving
ot her products, and thus it is significant to us that
Pennsyl vani a courts appear not to have had an opportunity to
address the precise question before us. Also, since the burden
here is on the defendant, to the extent that we nust perform
substantial adaptation and analogizing in order to apply to our
case the case | aw defendant cites, the very conplexity of such an
enterprise is also significant to our renoval inquiry.
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that the product is "inherently dangerous” w thout "contend[ing]
that a better design is available for the cigarette conpany's
product.” |d. at 421.° We are therefore left to extrapol ate
fromthe nore general Pennsylvania strict liability tort |aw

outl i ned above.

Philip Morris also cites to two federal District Court
decisions that, together with Hte, allegedly establish "settled
principles of strict liability law in Pennsylvania."” Def.'s Mem
of Lawin Qop'nto Pl.'"s Mot. to Remand at 12 n. 6. These
opi ni ons, which do involve clains against cigarette manufacturers
deci ded under Pennsylvania |aw, are Qunsalus v. Celotex Corp.,
674 F. Supp. 1149 (E.D. Pa. 1987) and MIller v. Brown &

Wl lianmson Tobacco Corp., 679 F. Supp. 485 (E.D. Pa. 1988).
Philip Morris relies on these two cases to support a nunber of

| egal propositions, including that tobacco is not a defective
product sinply because it may cause lung cancer. \Wile we have
revi ewed these cases closely, and certainly have respect for the
concl usi ons of other nenbers of this Court, these decisions
nonet hel ess represent Erie/ Kl axon guesswork in the absence of
controlling authority fromthe Pennsylvania Suprenme Court, and we
are abundantly aware of the associated peril Judge Sloviter has
el sewhere identified. See Dolores K. Sloviter, A Federal Judge
Views Diversity Jurisdiction Through the Lens of Federalism, 78
Va. L. Rev. 1671, 1679-81 n.53 (1992) (discussing the difficulty
of making “Erie guesses” and citing specific cases where federal
predictions of state suprenme courts’ rulings proved w ong).
Though these federal cases have been subsequently cited by | ower
Pennsyl vani a courts, see, e.qg., Hite, 578 A 2d at 421 (citing
Gunsalus and Mller), we cannot find that they "establish"
Pennsyl vani a | aw.

Mor eover, Gunsalus and MIler would not in any event be
di spositive here. Both opinions were witten at the sunmary
j udgnent stage -- naturally presenting a nuch different standard
t han extant here -- and both concluded that the plaintiff's case
fail ed because of a failure to show any evidence of defective
design, see Mller, 679 F. Supp. at 488-89; Gunsalus, 674 F.
Supp. at 1158-59. Both opinions also rejected the application of
the "risk-utility"” analysis to Pennsylvania tort cases, see
Mller, 679 F. Supp. at 489; Qunsalus, 674 F. Supp. at 1159. CQur
job here is nmerely to assess whether a colorable claimis mde
out, and the holdings in these cases, dependent as they are on
t he evidence then before those courts, do not conpel us to
conclude that Carter has not stated a colorable claim
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The centerpiece of Philip Mirris's argunent appears to
be that in order to carry forward a product liability claim the
plaintiff needs to allege sone defect, and may not sinply argue
that there is a danger inherent in the product. Here, however,
Carter clearly has nmade such avernents. As described above, the
all egations in the conplaint include clains that the cigarettes
were defective in that they |acked distinctly marked vent hol es
and did not sufficiently reduce tar and other carci nogens by
dilution and filtration. Notw thstanding that other portions of
the strict liability claimmght be subsuned by an "inherently
dangerous" theory', it remains that Carter has alleged specific
defects in the manufacture of the cigarettes, and not in tobacco
general ly, and such a claimis col orabl e under Pennsyl vani a

| aw,

“The strict liability count also includes allegations
which mght fall under a "failure to warn" rubric, about which
nore bel ow.

“1'n several of the cases the parties cite, nmuch is
made of comment i to section 402A of the Restatenent, which
states, as an exanple of what is nmeant by "unreasonably
dangerous" as that phrase is used in the section, that

The article sold nust be dangerous to an
extent beyond that which would be

contenpl ated by the ordinary consuner who
purchases it, with the ordinary know edge
common to the community as to its
characteristics. . . . Good tobacco is not
unr easonabl y dangerous nerely because the
effects of snoking nay be harnful; but

t obacco containing sonething |ike marijuana
may be unreasonably dangerous.

See, e.qg., Qunsalus, 674 F. Supp. at 1158 (quoting Restatenent
(continued...)




2. Negligence dains??

Count 2 of the Conplaint contains Carter's negligence
al l egations against Rite Aid. Essentially, Carter alleges that:
(1) Rite Aid had or should have had know edge of the harnful and
addi ctive nature of cigarettes (Y 21); (2) Rite Aild had the duty
to warn consuners about the harnful and addictive nature of the
cigarettes it sold and had the duty to sell a product that was
reasonably safe (1 22); and (3) Rite Aid breached these duties by
failing to warn and by selling a product that was in fact not
reasonably safe (9 23). Philip Murris argues that failure to
warn all egations are preenpted by federal |aw, and that the
allegation that Rite Aid sold a product not reasonably safe, to
the extent it is not preenpted, does not state a clai mrecogni zed
under Pennsyl vania | aw.

The parties do not dispute that there is nuch federa

preenption of "failure to warn" clains in the tobacco area. The

(... continued)

(Second) of Torts 8 402A cmt. i). Wth respect to this, we first
observe that "[e]ven where [the Pennsylvania Suprene Court] has
"adopted’ a section of the Restatenent [(Second) of Torts] as the
| aw of Pennsyl vania, the |anguage is not to be consi dered
controlling in the manner of a statute,” Coyle v. Richardson-
Merrell, Inc., 584 A 2d 1383, 1385 (Pa. 1991), and we therefore
assune that the same rule applies to Restatenent comments.
Moreover, to the extent that Carter alleges the presence of
additives in the tobacco in Philip Mrris's cigarettes, it is by
no neans clear which side of the good tobacco/bad tobacco |ine we
are on here.

2As we have concl uded above that Carter has stated a
colorable strict liability claimagainst Rite Aid in Count 4, we
find that remand is appropriate. However, for the sake of
conpl et eness, we shall nove on to consider whether Carter's
negl i gence clains against Rite Aid are col orable.
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Cigarette Labeling and Advertising Act, 15 U.S.C. 8§ 1334(b)

("Labeling Act"), preenpts "[state |law] clains based on a failure

towarn . . . to the extent that those clains rely on om ssions
or inclusions in . . . advertising or pronotions; [the Act] does
not pre-enpt . . . clains based on express warranty, intentiona

fraud and m srepresentation, or conspiracy.” Cpollone v. Liggett

Goup, Inc., 505 U S. 504, 530-31, 112 S. C. 2608, 2625 (1992).

Thus, to the extent that Carter's negligence clains are based on
what Rite Aid did include or should have included in any
"advertising or pronotions" material, federal |aw preenpts such
state law clains, and they are therefore not colorable clains. *
Cearly, much of the negligence clains against Rite Ald
are couched as a failure to warn, and therefore a threshold
guestion is whether these alleged duties to warn could have
i nvol ved anyt hing outside of pronotional or advertising
materials. Rather than engaging in this thorny thought test,

however, we initially turn instead to consider that portion of

the negligence claimthat does not explicitly involve a duty to

3Carter appears to read Philip Mrris's argunent
regardi ng preenption as a claimthat the preenption would provide
federal question jurisdiction. 1In response to that perceived
tack, Carter argues that only conplete field-occupation type
preenption can provide federal jurisdiction, and that the nore
l[imted type of preenption presented in G pollone, see G pollone,
505 U.S. at 517, 112 S. C. at 2618, is nerely a federal defense
not granting federal question jurisdiction. Wile a federal
def ense i ndeed does not provide federal question jurisdiction,
see, e.q., Gays Ferry Cogeneration v. PECO Energy Co., 998 F.
Supp. 542, 551 (E.D. Pa. 1998), we read Philip Mrris's argunent
nore sinply, nanmely that if there is clear federal preenption
over a state claim such a claimcannot be colorable. As far as
that proposition goes, we entirely agree.
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warn. As nentioned above, paragraph 23(e) of the Conplaint
alleges that Rite Ald was negligent in selling a product --
cigarettes -- that when used as intended was not reasonably safe
for foreseeable users. Philip Mrris first argues that this
claimis but a disguised failure to warn claim that this anmounts
to inposing on Rite Aid a prohibition against selling the product
with only the required federal warnings, as opposed to an
affirmati ve requirenent to provide additional warnings, and that
such a prohibition is equally preenpted. See Def.'s Mem of Law
in Opp'nto Pl."s Mot. to Remand at 7-8.

We cannot accept this characterization of paragraph
23(e). Paragraph 23(e), which alleges a breach of duty by
selling a product not reasonably safe, runs in parallel wth
par agraph 22(d), which alleges "a duty to sell a product that
when used as intended was reasonably safe for foreseeable users.”
Conplaint § 22(d). Irrespective of whether such a duty in fact
lies, it is difficult to see howthis boils down to an inposition
of a duty relating to warnings in either advertisenent or
pronotion. In any event, Philip Mrris's neasure of the Labeling
Act’ s breadth goes beyond the bounds the Suprene Court designated
in Gpollone, see G pollone, 505 U S. at 521-24, 112 S. C. 2620-

21, because it would extend preenption to any liability arising
fromthe sale of tobacco that carried the required warnings. The
claimthat the allegations in paragraph 23(e) are preenpted nust

thus fail.
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The second argunent that Philip Morris brings to bear
agai nst the allegations in paragraph 23(e) is that such an
allegation is not col orable

because Pennsyl vania | aw contai ns no such

general i zed duty under a negligence theory on

product retailers to ensure the safety of

every product they market. Plaintiff cites

no authority for the inposition of such a

duty on Rite Aid, because there is none.

Def.'s Mem of Lawin Qop'nto Pl.'s Mdt. to Remand at 8.
Acknow edgi ng as we do the difficulties involved in proving a
negative, we nevertheless hold that this bald claimw || not
suffice. Philip Mrris fails to point to anything that would
have required Carter to include in her conplaint the case |aw
behi nd her common-I| aw negligence clai magainst Rite Aid, and the
burden, particularly when the question is renoval, is on Philip
Morris to show that this claimis not colorable. The naked
statement that no such duty lies cannot carry the day here, and
we consequently find a col orable negligence claimagainst Rite
Aid. *

Havi ng found that there is a col orabl e negligence claim

against Rite Ald fromat |east sonme portion of Count 2, we wl|

“I'n support of her negligence allegations in paragraph
23(e), Carter points to section 388 of the Restatenent (Second)
of Torts, which inposes upon suppliers of chattels the duty "to
use reasonable care to informlikely users of the chattels’
dangerous conditions", Pl.'s Reply to Def.'s Mem of Law at 5.
It is not inmediately clear how this avoids being a "failure to
war n" type of claimpreenpted under G pollone, just as Philip
Morris clainms. Nonetheless, the burden on is the defendant here,
and, as discussed in the text, Philip Mrris has failed to carry
it.
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stop our analysis here, and will not consider further whether the
Label i ng Act preenpts other portions of Count 2. This is for

the state court to consider on remand.

That is, the nore explicit "failure to warn"
negl i gence all egati ons.
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[11. Conclusion

In seeking to maintain this case in federal court,
Philip Morris has failed to show that Carter has not nade a
col orabl e cl ai m agai nst the non-diverse defendant Rite Aid. W
have found above that colorable clains of both strict liability
and negligence have been alleged against Rte Aid, and, since
there is neither diversity of citizenship anong the parties nor
an extant federal question, we have no jurisdiction over the
subject matter. W therefore nust remand this case to the Court

of Common Pl eas of Phil adel phia County, fromwhence it cane.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THERESA CARTER, as the : ClVIL ACTI ON
personal representative of :
THE ESTATE OF KATIE W
CARTER
V.
PH LI P MORRI S CORPORATI ON
and RI TE Al D CORPORATI ON .
OF PENNSYLVANI A : NO. 99-4991
ORDER

AND NOW this 23rd day of February, 2000, upon
consideration of plaintiff's notion to remand under 28 U S.C. §
1447(c), and defendant Philip Mrris's response thereto, and
plaintiff's reply thereto, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Plaintiff's notion to renand i s GRANTED,

2. This case is REMANDED to the Court of Common Pl eas
of Phil adel phia County; and

3. The derk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.
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