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When Vi gilant | nsurance Conpany refused to pay
i nsurance benefits for a fire that destroyed the honme of M chae
and Carol Ann Saracco, they sued. Now before us are the parties’
cross-notions for sumrary judgnent. For the reasons that foll ow,
we will grant summary judgnent to Vigilant on both counts of the
Saraccos’ conplaint and grant plaintiffs | eave to nove for

summary judgnent on Vigilant’s counterclaim

Facts

On the afternoon of New Year’'s Eve, 1998, fire consuned
the Saraccos’ ' home in Al brightsville, Pennsylvania. Neighbors
di scovered the fire twenty mnutes after the Saraccos |left for
the airport for a flight to Florida. See Def.’s Ex. 3, at 59-

63.% Trooper David P. Cusatis of the Pennsylvania State Police

! Al though both M chael and Carol Ann Saracco are named
as plaintiffs, the primary actor is Mchael Saracco. W
therefore wll refer to himas “Saracco”.

2 Jenni fer Wiuk, the Saraccos’ neighbor, stated that at
about 3:10 on the afternoon of the fire, her dog's barks woke her
froma nap. She went to the w ndow and saw two nen, “Tony” and
“Razz”, running through her front yard. She also saw flanes
shooti ng out of the Saraccos’ house. See Def.’s Ex. 3, at 63.



exam ned the house the next day and concluded that the fire had
been intentionally set. See Def.’s Ex. 5.

The Saraccos pronptly notified Vigilant, their
i nsurance carrier, of the loss and submtted a claimfor $630, 000
(representing $405,000 in damage to the dwelling and $225,000 in
damage to its contents). See Pls.” Ex. 1. Vigilant immediately
began an investigation® and retained a “cause and origin’ expert,
Al ex Proftka, who inspected the house on January 4, 1999 and
thereafter interviewed vari ous w tnesses. See Def.’s Ex. 6, at
21-24. Aso, Vigilant imediately issued the Saraccos a $5, 000
check to cover their |iving expenses.

On March 5, 1999, Vigilant conducted an exam nation
under oath (“exam nation”) of Saracco. See Def.’s Ex. 4. Later
that nonth, it obtained recorded statenents fromthe Saraccos’
nei ghbors, the Whuks. Vigilant’'s attorney asked the Saraccos to
sign authorizations for the rel ease of information because they
had failed to produce any receipts or financial docunentation to
support their claim® Apparently, the Saraccos did not sign the
aut hori zations until June and did not provide sworn statenents in
proof of their loss until nore than four nonths after the fire.

See Def.'s Exs. 13-14.

® Because the Saraccos claimthat Vigilant acted in bad
faith in delaying its decision on their claimfor nearly one
year, we W |l rehearse Vigilant’s investigative efforts at sone
| engt h.

* According to Vigilant’s brief, the only docunent that
t he Saraccos happened to have salvaged fromthe fire was their
i nsurance policy.



In July, while Vigilant’s investigation was still in
progress, the Saraccos filed the instant suit, alleging that
Vi gil ant breached the insurance contract and acted in bad faith.
At that point, Vigilant still had not nade a decision on the
claim After discovery, including a second exam nation of
Saracco, Vigilant on Decenber 22, 1999 denied the claim stating
that Saracco had voided the policy by violating its “Intentiona
Acts” exclusion and “Conceal nent or Fraud” condition. See Pl s.’
Ex. 12.

Vi gil ant has asserted a counterclai munder the
Pennsyl vani a | nsurance Fraud Act. As noted at the outset, the

parties have filed cross-notions for summary judgnent. ®

® Under Fed. R Giv. P. 56(c), a notion for summary
j udgnment should be granted "if the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law. " The noving party bears the burden
of proving that there is no genuine issue of material fact in
di spute, see Matsushita Elec. Indus. Co. v. Zenith Radio Corp. ,
475 U. S. 574, 586 n.10 (1986), and we view all evidence in the
light nost favorable to the nonnoving party, see id. at 587.
When responding to a notion for summary judgnent, the nonnoving
party "nmust conme forward with specific facts showing there is a
genui ne issue for trial." 1d.; see also Celotex Corp. V.
Catrett, 477 U. S. 317, 324 (1986) (holding that the nonnoving
party nust go beyond the pleadings to show that there is a
genui ne issue for trial).

W regret to note that we found Vigilant’s briefs to be
nost unhel pful. They were filled with (1) incorrect and at tines
i nconpr ehensi bl e case citations, (2) references to deposition
transcri pt pages not included as exhibits, (3) citations to
i ncorrect exhibit nunbers, and (4) m staken dates. Vigilant’s
exhibits were so shoddily bound that they fell apart the nonent
we attenpted to look at them and we therefore had to rebind them
our sel ves.



Count |: Breach of |nsurance Contract

Count | of the conplaint alleges that Vigilant breached
the insurance policy. |In their sumary judgnment notion, the
Saraccos argue that we should estop Vigilant from denying
coverage under the policy because it allegedly (1) conducted its
investigation in bad faith, and (2) unreasonably waited nearly
one year to nmake a coverage decision. They al so argue that
Vigilant had no basis on which to deny the claim arguing that

its expert’s testinony is inadm ssable under Daubert v. Merrel

Dow Pharmaceuticals, Inc., 509 U S 579 (1993), and that it has

no evidence of any material m srepresentations or fraud.

Vigilant argues that there is sufficient evidence to support both
of its defenses. For the reasons that follow, we reject
Vigilant’s arson defense but will grant sumary judgnment in its

favor based on its “conceal nrent or fraud” defense.

A. The Arson Def ense

The insurance policy contains the follow ng excl usion:

I ntentional Acts. W do not cover any |oss
caused intentionally by you or a famly
menber, or by a person directed by you or a
famly nmenber to cause a | oss where the
covered person intending to cause the |oss
will benefit fromthis insurance. An
intentional act is one whose consequences
coul d have been foreseen by a reasonable
per son.

Def.’'s Ex. 29, at B-7.



Under Pennsylvania | aw, ® an insurance conpany t hat
asserts an arson defense nust prove, by a preponderance of the
evidence, that (1) there was an incendiary fire; (2) the insured
had a notive to destroy the property; and (3) there is
circunstantial evidence linking the insured to the fire. See,

e.g., Mlev. All-Star Ins. Corp., 453 F. Supp. 1338, 1341 (E. D

Pa. 1978).

There is a disputed issue of material fact with respect
to the first elenment, the incendiary nature of the fire. The
Pennsyl vania State Police and Vigilant’'s expert, Alex Profka,
both determined that the fire was incendiary. However, the
Saraccos have produced an expert, Paul Kaczmarczi k, who concl uded
that the fire was accidental. See Pls.” Ex. 22. This disputed
i ssue of fact precludes sunmary judgnment based on the arson

def ense.

B. The “Conceal ment or Fraud” Defense

The policy also contains the follow ng condition:

Conceal nent or fraud

Except for vehicle coverage, this policy is
void if you or any covered person has
intentionally conceal ed or m srepresented any
material fact relating to this policy before
or after a |oss.

Def.’'s Ex. 29, at Y-1.

® As we are sitting pursuant to our diversity of
citizenship jurisdiction, we apply Pennsylvania |law. See Erie
R R v. Tonpkins, 304 U S. 64 (1938), and its progeny.
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Under Pennsylvania |law, an insurance contract is void
for fraud if the insurer can show that: (1) a representation that
the insured nade was false; (2) the insured knew it to be false;
and (3) the representation was nmaterial to the risk being

i nsur ed. See Matinchek v. John Alden Life Ins. Co., 93 F. 3d 96,

102 (3d Cir. 1996); New York Life Ins. Co. v. Johnson, 923 F.2d

279, 281 (3d Gr. 1991); ' see also Parasco v. Pacific Indem Co.,

920 F. Supp. 647, 652 (E.D. Pa. 1996); Savadove v. Vigilant Ins.

Co., 1999 W 236602, at *7 (E.D. Pa. Apr. 21, 1999). Viewing the
evidence in the Iight nost favorable to the Saraccos, we find
that there are no material facts in dispute and that Vigilant is
entitled to sunmary judgnent on Count | of the conplaint based on
t hi s defense.

1. Saracco’s Know ng
M srepresentati ons and Conceal nent

Saracco nmade at | east four material msrepresentations
or om ssions during Vigilant’s investigation.

First, he |ied about whether his nortgage |ender had
ever threatened to foreclose on his house. At his exam nation on
March 5, 1999, he testified that the UFCW Federal Credit Union
(“UFCW) had never threatened himw th forecl osure proceedi ngs.

See Def.’s Ex. 4, at 63. In reality, however, UFCWhad sent him

" These cases involve “fraud in the inducenent,” i.e.,
cases in which the insured lied on an application for insurance.
Courts in this circuit have, however, applied this test to
conceal nent or msrepresentation during an insurance conpany’s
investigation of a claim See, e.qg., Parasco v. Pacific |ndem
Co., 920 F. Supp. 647, 652 (E.D. Pa. 1996); Sphere Drake Ins. Co.

v. Zakloul Corp., 1997 W 312217 (E.D. Pa. June 3, 1997).
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a “Notice of Intention to Forecl ose Mrtgage” on August 21, 1998,
four nonths before the fire. See Def.’s Ex. 22. A certified
mai | recei pt dated August 24, 1998 and signed by “Carol ann
Saracco” proves that plaintiffs received the notice. See Def.’s
Ex. 23. As receipt of a notice of foreclosure is hardly |ike
recei ving notice of an overdue |ibrary book, Saracco undoubtably
was aware during his exam nation that his statenent was untrue.
Al so, Jean Ful kerson, UFCWs representative, testified that
during the nonth of July, 1998, she “probably called [ Saracco]
once a week, sonetines tw ce a week” to discuss his delinquent
paynents. See Def.’s Ex. 21, at 36. Thus, there is no doubt

t hat Saracco was aware of the threatened foreclosure and thus
knew that his statenent was fal se.

Saracco al so testified that he was not having any
financial difficulties in the year or so before the fire. See
Def.’s Ex. 4, at 188. However, plaintiffs income tax return for
1997 showed total inconme of only $752. Carol ann Saracco
testified that, during 1997, she sent a student |oan collection
agency nore than $2,500 and had a $12,600 car |loan. See Def.’s
Ex. 24, at 53-54. Plaintiffs also had an $80, 000 first nortgage
on their hone and a hone equity |oan, requiring nonthly nortgage
paynments of $1,230. They had | ess than $7 in bank accounts to
suppl enent their neager 1997 incone. See Def.’s Ex. 25, at 4-7.
In 1998, they reported total income of $34,828.° See Def.’'s Ex.

8 There is sone dispute over the accuracy of this
(continued...)



12. The unrebutted statenent of an accountant Vigil ant

to anal yze the Saraccos’ finances reported that:

At the time of the fire, the financial
condition of the Saraccos was poor. |In 1998,
even when M. Saracco was working, they were
| ate on nortgage and credit card paynents.

As of the date of the fire, they were stil
|ate, and M. Saracco was not actively
enpl oyed.

The personal property claimsubmtted by
t he Saraccos included a nunber of itens of
househol d contents that were acquired within
approxi mtely one year of the fire. Four of
these itens is a large television ($3395), a
set of living roomfurniture ($8000),
uphol stered sofa with queen size sl eeper
($1999), and a 150 Watt per channel rack
system ($1398). The cl ai ned val ue of these
items is approximately $14,800. Since they
were all purchased wthin approxi nately one
year of the loss, we would believe that the
cl ai mval ue should be close to the purchase
cost. Wien you consider that the Saraccos
had little inconme in 1997 along with the cost
of their debt service, the noney spent on
t hese four itens woul d have consuned nost of
their 1998 earnings and the Saraccos’
savings, if any, would have decreased.

The total known funds avail abl e was
approxi mately $4000 ($1600 in the hone and a
coupl e of thousand with M. Saracco). Ms.
Saracco stated that she had obtained a part
time job at a day care center, working 15-20
hours per week and earning $4.50 to $5.00 per
hour. Based on Ms. Saracco’ s statenent, her
i ncone woul d be approximately $70 to $100 per
week. The nonthly fixed costs are
approxi mately $1720. Wen the need to
service credit card debts, student |oans,
food, and other living expenses are
considered, the total nonthly living costs
woul d exceed $2000. Based on the known

figure.

8. ..conti nued)

incone to hide their financial difficulties.

8

ret ai ned

Vigilant alleges that the Saraccos exaggerated their



avai |l abl e resources, including the incone

earned by Ms. Saracco, w thout another

source of funds, the Saraccos woul d exhaust

their resources in two nonths. |If they were

required to bring their past due obligations

current, they woul d exhaust their resources

even sooner.
Def.’s Ex. 25, at 7. Thus, Saracco |lied when he said that he had
“no financial difficulties”, and it is inconceivable that he did
not know of his many and varied financial burdens.

Third, in his sworn statenents in support of his
i nsurance claim Saracco included itens that were not damaged in
the fire or that he did own. For exanple, he included a “one and
a half karat dianond tennis bracelet, 14 karat gol d” val ued at
$499.99, averring that it was destroyed in the fire. See Def.’s
Ex. 14, at 22. However, at his second exam nation on Novenber
18, 1999, he admitted that he had | ost the bracelet “a couple
nont hs before” the fire. See Def.’s Ex. 11, at 173.

He al so included in the sworn statenent one “Chickering
1910 from Boston, MA Baby Grand Piano (M nt Condition),” which he
priced at $17,500. See Def.’s Ex. 14, at 6. The piano, however,
actually belonged to Henry LeCl air, an “older fella” who |ived
with the Saraccos for about sixty days in the fall of 1998. See
Def.’s Ex. 4, at 170. Saracco testified that LeC air, who did
not sign a |lease, “didn’t have nuch noney,” so he “let himslide”

on the rent, which was supposed to be one hundred dollars per

week. See id. at 171-72.



When LeC air noved out of plaintiffs’ home several
weeks® before the fire, he did not i mediately take his piano
with him Saracco says he regarded this as a forfeiture of the
$17,500 piano. See Def.’s Ex. 11, at 120. After the fire,
Saracco tel ephoned his stepfather, Tinothy Angland, who was in
Florida with LeCair. He told Angland that because LeC air owed
hi m noney for unpaid rent, he was going to keep (and therefore
submt an insurance claimfor) the piano and all of the other
itens LeClair had left in the house. See Def.’s Ex. 15, at 64-
65. He even faxed a letter, dated January 11, 1999, to LeC air
for himto sign and notarize. It read:

| Henry A. LeC air hereby give notice to M &
Ms Saracco of ny vacating their home . . .
as of Decenber 20, 1998. | further agree to
forfeit any and all nonies held as security
for nmy stay in their honme and further agree
that any and all personal property that |
have |l eft behind wll becone the sole
property of M. & Ms. Saracco as of ny date
of departure (Decenber 20, 1998). Wth a 3
day grace period not to exceed Decenber 23,
1998. After such tine | wthdraw any and al
clains to the nmentioned personal [illegible]
that have [illegible] been renoved and
[illegible] my perm ssion for themto do what
they wish wwth the above [illegible] at their
[il]]egible] discretion.

| affirmthat the statenent above is true and
bi ndi ng, not to be changed for any unexpected
circunmstances. That may arise after ny
departure date stated above.

Def.’s Ex. 16 (enphasis in original).

® There is conflicting testinony about when LeC air
actual ly vacated the Saracco house. These conflicts are
irrelevant to the issues at hand.
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LeCl air refused to sign Saracco’s letter. Indeed, two
days later LeC air prepared one of his own, which read:

| Henry A LeCl air hereby gives [sic] notice
to M & Ms Saracco of ny claimng ny
Personal Itens, Furniture, Conputers,

Stereos, and all other house hold goods. And
a Piano with unrepl aceable value to ne |
further do not agree to forfeit any and al
noni es held as security for ny stay in your
home. furthernore that any and all personal
property that | [HAVE] in your house is the
sol e property of Henry A LeClair and as per
advanced paynent of rent on Dec 20 1998 check
#176 marked Rent/Exp for the period ending
Jan 19 1999 for the anobunt of $300.00 upon
arrangenents by you giving ne Perm ssion to
retrieve the above nentioned property.

Pl ease be advised that if in TEN DAYS after
receipt of this demand I wi Il have no
alternative but to proceed with | egal action
agai nst you. M personal property is not
yours and | should have all legal rights to

nmy property.

HUGS and KI SSES

HENRY
Def.’s Ex. 17. Apparently, LeCair did not send this letter to
Saracco, because a |l awer advised himthat it could inplicate him
in afraud. See Def.’s Ex. 15, at 67. However, based on his
conversations with Angland and LeClair’s refusal to return his
letter, Saracco was on notice that LeCair was unwilling to

0

“forfeit” his property.'® Furthernore, LeClair’s obligation to

9 The Saraccos point to a statenment Angl and made

during his deposition to argue that LeClair agreed to forfeit the

pi ano. Wen asked directly if LeCair ever forfeited his

interest in his property, Angland responded: “He wal ked away from

it. He decided not to pursue with the attorney.” Pl.’s Ex. 18,

at 73. But Angland’'s answer is not responsive to the question,

because he testified earlier in the deposition that LeC air was
(continued...)
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t he Saraccos was at nost $900 ($100 per week mnultiplied by nine
weeks), an anmount significantly |less than the $17,500 Saracco
cl ained the piano was worth.

Finally, Saracco know ngly attenpted to conceal
Angland’s identity and LeClair’s location. Both nen could have
assisted (and, later on, actually did assist) Vigilant’s
i nvestigation. During the Novenber, 1999 exam nati on, when asked
where LeC air resided before noving in with him Saracco said
that he lived wth the “Angel ands”, a famly “around the corner”.
He did not reveal that the Anglands were his nother and
stepfather until Vigilant pressed himon that point later in the
exam nation. See Def.’s Ex. 11, at 122-23 and 141-47. During
his March, 1999 exam nation, Saracco stated that LeC air had been
staying wwth “some other fol ks” two bl ocks away, not revealing
that the “folks” were in fact his nother and stepfather. See
Def.’s Ex. 4, at 175-76. Also during that exam nation, he
m sspel l ed his nother and stepfather’s nane:

Q Wwo was [LeC air] staying with two bl ocks

away ?
A. He was staying . . . with sonme other
folks. | think he was living in a garage.

Q Do you know those other fol ks nanes?

A. Yeah.

(... continued)
unwi I ling to sign anything because his attorney advised himit
could inplicate himin a fraud. |In any event, the piano is
nmerely one instance of Saracco’ s m srepresentations, and we woul d
grant summary judgnent to Vigilant even without this fact.

12



Q VWhat is their nane?
A.  Carol and Tim Anglin.
Q An-g-

A -l-i-n.

Def.’s Ex. 4, at 174-76.

When asked during the March exam nati on where Led air
currently lived, Saracco stated that he didn't speak to him
anynore. |d. at 172. However, Saracco knew LeC air’s address as
| ate as January 11, 1999, |ess than two nonths before the
exam nati on, because he sent LeC air the letter asking himto
disclaimhis interest in the piano and other property. Thus, the
only conclusion is that Saracco tried to prevent Vigilant from

contacting Led air.

2. Materiality

The question of materiality is generally a m xed one of
fact and law. |[|f, however, the facts m srepresented are so
obvi ously inportant that “reasonable m nds cannot differ on the
guestion of materiality,” then the question becones one of |aw
that the Court can decide on sunmmary judgnent. Parasco, 920 F

Supp at 654, quoting Gould v. Anerican-Hawaiian S.S. Co., 535

F.2d 761, 771 (3d Gr. 1976). “In the context of an insurer’s
post-loss investigation, ‘the materiality requirenent is
satisfied if the fal se statenent concerns a subject rel evant and
germane to the insurer’s investigation as it was then

proceeding.’” Id., quoting Fine v. Bellefonte Underwiters Ins.
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Co., 725 F.2d 179, 183 (2d Cr. 1984). See also Long v.

| nsurance Co. of N. Am, 670 F.2d 930, 934 (10'" Gir. 1982) (“[A]

m srepresentation will be considered material if a reasonable
i nsurance conpany, in determning its course of action, would
attach inportance to the fact m srepresented.”).

Again drawing all inferences in the Saraccos’ favor, we
easily conclude that M chael Saracco’s m srepresentati ons were
material to Vigilant’ investigation, and that no reasonable jury
could find otherw se.

In an affidavit, Christopher Bender, Vigilant’s
Regi onal Property Manager, avers that Saracco’s conceal nent and
m srepresentation of UFCWs threatened forecl osure was materi al
to Vigilant’s investigation “because it showed that the Saracco’ s
had significant financial difficulties in 1998 which gave them a
notive to burn the house and coll ect the insurance payout.”
Def.’s Ex. 28 § 3. Indeed, one of the elenents an insurer nust
prove to make out an arson defense is the insured’ s notive to

commt arson. See, e.qg., Mele, 453 F. Supp. at 1341. Thus, the

m srepresentation concerns a subject “relevant and gernmane” to
Vigilant’s investigation.

Bender al so states that Saracco’'s subm ssion of a claim
for the dianond tennis bracelet was material to the investigation
because it was an attenpt to collect for property not damaged in
the fire and therefore not covered under the policy. 1d. 1 4.
Simlarly, his submssion of a claimfor Henry LeC air’s property

was “a knowi ng and intentional attenpt to recover for property
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whi ch was not covered under the policy.” 1d. W agree that a
reasonabl e i nsurance conpany woul d attach inportance to an
insured’ s attenpts to recover for property not included in a
policy.

Finally, Bender notes that Saracco’ s conceal nent of
Tinmot hy Angl and’s | ocation was material to Vigilant’'s
i nvestigation because Angland | ater provided information about
Saracco’s failed business attenpts that, “in conbination with .

Saracco’ s other financial problens, gave hima notive to burn

his house.” 1d. 1 1. Also, Bender states that “Angland al so
produced evidence that Henry LeClair did not forfeit his interest
in his property . . . and that [Saracco] knew that he (M chae
Saracco) did not own the property. This information . . . was
material to Vigilant because it showed that M chael Saracco[]
know ngly and intentionally attenpted to claimthe property which
was not covered under the policy.” |d.

Saracco has produced nothing to denonstrate that his
m srepresentations and conceal nents were not material, and we
therefore will grant summary judgnent to Vigilant on Count | of
the Saraccos’ conplaint, as no reasonable jury could find the
statenents immaterial. The Saraccos therefore have breached the

Fraud and Conceal nent condition in the insurance policy.

Count I1: Bad Faith

In Count Il of the conplaint, the Saraccos all ege that

Vigilant’s one-year delay in making a decision on their claim
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anounts to bad faith under Pennsylvania law. In their summary
j udgnent notion, they also claimthat Vigilant conducted the
investigation in bad faith. Vigilant argues that its actions
were reasonable, tinely, and in good faith, and that the Saraccos
acted dishonestly and maliciously. Based on our discussion
above, we can make short work of the Saraccos’ bad faith
al | egati ons.

Under 42 Pa. Cons. Stat. Ann. 8§ 8471, we may grant
relief to the Saraccos if we find that Vigilant acted in bad

faith in handling their claim |In Polselli v. Nationw de Mit.

Fire Ins. Co., 23 F.3d 747, 751 (3d G r. 1994), our Court of

Appeal s, quoting Black’s Law Dictionary 139 (6th ed. 1990),

stated that:

““Bad faith’ on part of insurer is any
frivolous or unfounded refusal to pay
proceeds of a policy; it is not necessary

t hat such refusal be fraudulent. For

pur poses of an action against an insurer for
failure to pay a claim such conduct inports
a di shonest purpose and neans a breach of a
known duty (i.e., good faith and fair
dealing), through sonme notive of self-
interest or ill will; nmere negligence or bad
judgnent is not bad faith.”

To recover under a claimof bad faith, a plaintiff nust
denonstrate by clear and convincing evidence that the insurer did
not have a reasonable basis for denying a claimand that it
know ngly or recklessly disregarded the |ack of such reasonabl e

basi s. See Klinger v. State Farm Mut. Auto. Ins. Co., 115 F. 3d

230, 233 (3d Cr. 1997); Savadove, 1999 W 236602, at *10.
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On this record, it is clear that the Saraccos cannot
maeke out a bad faith claim Any delay in Vigilant’s
i nvestigation was caused, in large part, by the plaintiffs’ own
conceal nents, m srepresentations, and refusal to cooperate.
Al nost imediately after the fire, Vigilant |earned of Oficer
Cusatis’'s report that the fire had been intentionally set.
Vigilant therefore knew (or at |east had reason to suspect
strongly) that this was at best a suspicious fire, and this
justified Vigilant’s extensive investigation into its cause.
Furthernore, Vigilant had a reasonable basis on which to deny
plaintiffs’ claim thus precluding a bad faith clai munder
Klinger. W therefore will award summary judgnent to Vigilant on

Count Il of the conplaint.

Vigilant’s Counterclaim

In its amended answer, Vigilant asserted a counterclaim
for violation of the Pennsylvania |Insurance Fraud Act, 18 Pa.
Cons. Stat. Ann. 8 4117, a crimnal statute. It has noved for
partial summary judgnment on this counterclaim Plaintiffs have
not responded to this argunent and have not noved for sumary
j udgnent on the counterclaim

Section 4117 provides that:

(a) O fense defined.-- A person commits an
offense if the person does any of the
fol |l owi ng:

(2) Knowingly and with the intent
to defraud any insurer or self-
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i nsured, presents or causes to be
presented to any insurer or self-

i nsured any statenent formng a
part of, or in support of, a claim
that contains any fal se,

i nconpl ete, or m sl eadi ng

i nformation concerning any fact or
thing material to the claim

(g) Gvil Action.-- An insurer damaged as a
result of a violation of this section may sue
therefor in any court of conpetent
jurisdiction to recover conpensatory danages,
whi ch may include reasonabl e investigation
expenses, costs of suit and attorney fees.

An insurer may recover treble damages if the
court determ nes that the defendant has
engaged in a pattern of violating this

secti on.

Courts in this Grcuit have held that this statute is
aimed at crimnal offenders who engage in a pattern of conduct,
and that m srepresentations regarding the sanme subject natter or

claimgenerally do not constitute a “pattern”. See Parasco, 920

F. Supp. at 657; Savadove, 1999 W. 236602, at *11 n.18; Royal
Indemity Co. v. Deli by Foodarama, Inc. 1999 W. 178543, at *6

(E.D. Pa. Mar. 31, 1999) (“The act is ainmed at serial offenders.
Several m srepresentations regarding the sanme subject nmatter or
made in connection with a single transaction or claimagenerally
do not constitute a “pattern” within the nmeaning of § 4117.7);

Ferrino v. Pacific Indemity Co., 1996 W. 32146, at *4 (E. D. Pa.

Jan. 24, 1996); Peer v. Mnnesota Mut. Fire & Cas. Co., 1995 W

141899, at *13 (E.D. Pa. Mar. 27, 1995).
It appears rather clear, under the cases cited above,

that Vigilant cannot make out a “pattern” of conduct entitling it
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to trebl e danages, and may not be able to nmake out a 8 4117 claim

at all. See, e.q., Parasco, 920 F. Supp. at 657. W therefore

will give Vigilant seven days to withdraw its counterclaim |If
Vigilant elects to pursue this claim the Saraccos are afforded
| eave to nove for summary judgnment on it.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M CHAEL SARACCO and : CIVIL ACTI ON
CAROL ANN SARACCO, h/w

VI G LANT | NSURANCE CO. : NO 99-3502

ORDER

AND NOW this 22" day of February, 2000, upon
consi deration of the parties’ cross-notions for summary judgnent
and all responses thereto, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Defendant’s notion for summary judgnment is GRANTED
I N PART and DENI ED | N PART;

2. Plaintiffs’ notion for summary judgnment is DEN ED

3. JUDGMENT |S ENTERED in favor of defendant Vigilant
| nsurance Conpany and agai nst plaintiffs Mchael and Carol Ann
Saracco on Counts | and Il of plaintiffs’ conplaint;

4. In all other respects, defendant’s notion is
DENI ED;

5. By February 29, 2000, defendant shall advise the
Court in witing about whether it intends to pursue its

counterclaim and
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6. |If defendant decides to pursue its counterclaim

plaintiffs are granted | eave to nove for summary judgnment on the
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counterclaimif they do so by March 14, 2000, and defendant shall

respond to any notion for summary judgnment by March 21, 2000.

BY THE COURT:

Stewart Dal zel |, J.
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