IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES GEORGE DOURI S : CIVIL ACTI ON
V.

SCOIT BROBST, et al. NO. 99- 3357

MEMORANDUM AND ORDER

HUTTON, J. February 14, 2000

Presently before this Court are Defendant Scott Brobst’s
(“Brobst”) Motion to Dismss Plaintiff’s Conplaint Pursuant to
F.RCP. 12(b)(6) (Docket No. 4), Plaintiff James George Douris’s
(“Douris”) Reply to Defendant’s Mdtion to D sm ss (Docket No. 6),
and Brobst’s Mdtion to Dismss Plaintiff’s Conplaint Pursuant to
F.RC P. 12(b)(6) (Docket No. 5).\! For the reasons stated bel ow,

Def endant’s Mdtion i s GRANTED.

. BACKGROUND

Upon accepting as true the facts alleged in the Conplaint and
all reasonable inferences that can be drawn from them the
pertinent facts of this case are as follows. Douris is a disabled
mal e of at |east 43 years of age. On March 12, 1998, he went to

t he Bucks County Departnent of Human Services to apply for a job he

1 The Court is unclear as to why it possesses two substantively identical

nmotions to dismiss. Nevertheless, the Court notes the follow ng differences between
t he docunents: the date that each was signed by counsel; counsel’s signature; and the
date of entry by the Cerk of Court. The Court bases the foregoing on Brobst’'s first
Motion to Dismiss as Plaintiff filed a response to that docunent.



saw advertised el sewhere. Douris asked Defendant Marie Costello
(“Costello0”), an enpl oyee of Bucks County, for a job application
and requested that due to his disability (i.e., “carpool tunnel”
syndrone) he be allowed to conplete the application at hone.
Costello rejected Douris’s request.

On Decenber 9, 1998, Douris filed a charge of age and
disability discrimnation against Bucks County with the Equal
Enmpl oynent Qpportunity Conm ssion (“EEOC’) and the Pennsyl vani a
Human Rel ati ons Comm ssion (“PHRC’). On March 10, 1999, Bucks
County filed a response to Douris’s adm nistrative charge. The
response stated that applicants nmay conplete enpl oynent
applications at hone where there is a “request for accomodation
due to a special need.” (Conpl. at § 10 (referencing Ex. B which
is not attached to the Conplaint currently in the Court’s
possession)).

On May 6, 1999, Douris returned to the Bucks County Depart nent
of Human Resources seeking an enploynent application. On this
date, Douris suffered from an additional disability to his knee
which imted his ability to walk, turn, and use steps. Douri s
asked Costello for an application and requested that he be all owed
to conplete the application at his honme. Costello provided Douris
with an application. Douris then exited the Departnent of Human

Resour ces. Before he could board an el evator, Costello bl ocked



Douris’s attenpt at egress. Douris then “used such force as was
necessary to get past [Costello] and |eave the building . . . .7
(Conmpl. at ¢ 11). At an unspecified tinme thereafter, Costello
cont act ed t he Doyl est own Bor ough Police Departnent and filed “fal se
crimnal charges against” Douris. (Conpl. at § 11).

On May 10, 1999, Brobst, a police officer for the Doyl est own
Bor ough Pol i ce Departnent, charged Douris with “Di sorderly Conduct
and Harassnent.” Douris filed the instant lawsuit on July 1, 1999.

The Conplaint states that Brobst, in both his personal and
prof essional capacity, violated Douris’'s rights to use public
facilities as guaranteed by the Anericans with Disabilities Act
(“ADA"). This violation allegedly occurred when Brobst coerced
and/or intimdated Douris by bringing false crimnal charges
against him (Conpl. at Y 25-27). Douris also clains that Brobst
retaliated against himin violation of the ADA. (Conpl. at Y 29-
32). Douris also states a 42. U.S.C. 8 1983 cl ai m agai nst Brobst,
claimng that under the color of state | aw, Brobst know ngly filed
fal se and baseless charges against Douris which violated his
constitutional rights. (Conpl. at 1Y 42-46). Brobst, pursuant to
Federal Rule of G vil Procedure 12(b)(6), seeks dism ssal of the

af orenenti oned cl ai ns.

1. LEGAL STANDARD

When considering a notion to dismss a conplaint for failure



to state a claimunder Rule 12(b)(6),\2 this Court nust "accept as
true the facts alleged in the conplaint and all reasonable
inferences that can be drawn from them D sm ssal under Rule
12(b)(6) . . . is limted to those instances where it is certain
that no relief could be granted under any set of facts that could

be proved.” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d

Cr. 1990) (citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Cr

1988)); see H J. Inc. v. Northwestern Bell Tel. Co., 492 U S. 229,
249-50 (1989). A court wll only dismss a conplaint if "'it is
clear that no relief could be granted under any set of facts that
coul d be proved consistent with the allegations.'™ HJ. Inc., 492

U S at 249-50 (quoting Hi shon v. King & Spalding, 467 U S. 69, 73

(1984)). Nevertheless, a court need not credit a plaintiff’s “bald
assertions” or “legal conclusions” when deciding a notion to

dismss. Mrse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d

Gir. 1997).

1. D SCUSSI ON

Brobst argues that Douris’s clains of ADA viol ati ons shoul d be

di smissed on the follow ng grounds: (a) Douris failed to exhaust

L Rul e 12(b)(6) provides that:

Every defense, in law or fact, to a claimfor relief in any pleading

. shall be asserted in the responsive pleading thereto if one is
requi red, except that the follow ng defenses may at the option of
the pl eader be nmade by notion: . . . (6) failure to state a claim
upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



his adm nistrative renedies; and (b) the ADA does not inpose
individual liability. Brobst also argues that he is entitled to
qualified imunity on Douris’s 8§ 1983 claim

The Court first considers whether under the ADA and § 1983,

Brobst may be individually liable to Douris. Wiile the Third

Circuit has not addressed the issue of individual liability under
the ADA, in considering the issue of individual liability under
Title VI, it concluded "that Congress did not intend to hold
i ndi vi dual enployees |iable under Title VII." Sheridan v. E.I

DuPont de Nenmpurs & Co., 100 F.3d 1061, 1078 (3d Cr. 1996) (en

banc), cert. denied, 521 U S 1129 (1997). Trial courts in this

district have held that the ADA does not provide a cause of action

agai nst individual enployees. See, e.q., Schunacher v. Souderton

Area Sch. Dist., No. CV.A 99-1515, 2000 W. 72047, at *3 (E. D. Pa.

Jan 21, 2000); Metzgar v. Lehigh Valley Housing Auth., No. CV.A

98-3304, 1999 W 562756, at *3 (E.D. Pa. July 27, 1999); Fullman v.

Phi | adel phia Int'l Airport, No. CIV.A 98-3674, 1999 W. 310639, at

*4 (E.D. Pa. May 10, 1999); Brannaka v. Bergey's, Inc., No. CIV. A

97-6921, 1998 W. 195660 (E.D. Pa. Mar. 30, 1998). Moreover, "Courts
of Appeals that have directly addressed the issue of individua
liability under the ADA have applied the Title VII anal ogy and

concluded that no such liability exists." Meara v. Bennett, 27 F

Supp. 2d 288, 290 (D. Mass. 1998) (citing Mason v. Stallings, 82

F.3d 1007, 1009 (11th Cr. 1996); EEOCC v. AIC Sec. lnvestigations,




Ltd., 55 F.3d 1276, 1279-82 (7th Cr. 1995)). In light of these
deci sions, the Court concludes that the ADA, like Title VII, does
not inpose individual liability. Therefore, the Court dism sses
Douris’s ADA and Title VII clains against Brobst in his individual
capacity.

The Court now considers whether Brobst is liable in his
capacity as a police officer to Douris for the violation of his
alleged ADA right to wuse public facilities. Douris’s claim
regarding Brobst’s violation of his right to use public facilities
is wthout nerit. Douris discusses this claimin the context of
Costello’s failed attenpt to prevent him from renoving an
enpl oynent application from the building that houses the Bucks
County Departnent of Human Resources. Brobst was not involved in
that event in any way and therefore cannot be liable for violating
Douris’s rights in the manner all eged. Accordingly, Douris’s cause
of action against Brobst for violating his rights under the ADA
wWth regard to the use of public facilities is dismssed.

The Court now considers whether Brobst is entitled to
di sm ssal of Douris's second theory of recovery, retaliation under
the ADA. The ADA states as follows: "No person shall discrimnate
agai nst any i ndi vi dual because such individual has opposed any act
or practice made unlawful by this chapter or because such
i ndi vidual nmade a charge, testified, assisted, or participated in

any manner in an investigation, proceeding, or hearing under this



chapter." 42 U.S.C. 8§ 12203(a). Douris asserts that Brobst filed
fal se charges against him at |least in part, because he had filed
a previous charge of discrimnation with the PHRC and the EEQCC
Brobst responds that Douris not only failed to exhaust his
retaliation claimat the admnnistrative |evel but also failed to
name Brobst as a defendant in his admnistrative filing.

Douris admts that he never filed a retaliation charge wth
either the EEOC or the PHRC. (See Pl.’s Reply to Def.’s Mit. to
Dismss at 4). Douris argues, however, that “[i]t is settled |aw
in this GCrcuit that one does not have to keep filing
adm ni strative charges for each act.” (See Pl.’s Reply to Def.’s
Mt. to Dismss at 4). Douris then contends that his failure to
file a charge of retaliation with the PHRC or EEOC is |awful
because Brobst’'s actions fall within the scope of his origina
charge. (See Pl.’s Reply to Def.’s Mdt. to Dismss at 4).

When a retaliation claimis not specifically presented to the
EECC, the test for whether that claim can be presented to the
district court is "whether the acts alleged in the subsequent

suit are fairly within the scope of the prior EEOC

conplaint, or the investigation arising therefrom" \Viters v.

Parsons, 729 F.2d 233, 237 (3d Gr. 1984). Wile the EECC was on
notice of Douris’s conplaints agai nst Bucks County for all eged age
and disability discrimnation, the EEOC would not have been

expected to initiate a retaliation investigation against Brobst



based on Douris’s charge. See Watson v. SEPTA, No. CIV. A 96-1002,
1997 W 560181, at *6-7 (E.D. Pa. Aug. 28, 1997) (dism ssing
retaliation claimwhere EEOCC charge nentioned sex and disability

discrimnation but not retaliation); Fienov. Pocopson Hone, ClV. A

No. 96-5343, 1997 W 220280, at *5 (E.D. Pa. Apr. 29, 1997)
(dism ssing retaliation clai mwhere not nentioned in EEOC filing).
Accordingly, Douris's retaliation claimunder the ADAis dism ssed.
The Court now considers whether Brobst may claim qualified
imunity with regard to Douris’s § 1983 claim Brobst argues that
as a police officer who acted reasonably in charging Douris with
(but not arresting or placing himin custody for) harassnent and
di sorderly conduct, heis entitledto qualifiedimunity. Douris’s
argunent against qualified immunity hinges on his incorrect
assunption that Brobst, by filing the instant 12(b)(6) Motion
admts that by charging Douris with harassnent and disorderly
conduct, he retaliated in bad faith against Douris. Douri s
i gnores, however, settled Third Circuit jurisprudence that a court
need not «credit a plaintiff’s “bald assertions” or “legal

concl usi ons” when deciding a notion to dismss. See Mdrse v. Lower

Merion Sch. Dist., 132 F.3d 902, 906 (3d Gr. 1997).

A police officer is entitled to qualified imunity under 42
U S C 8§ 1983 if his conduct did not violate a clearly established
statutory or constitutional right of the plaintiff, of which a

reasonabl e of fi cer would have known. See Sharrar v. Felsing, 128




F.3d 810, 826 (3d Cir. 1997) (quoting Harlow v. Fitzgerald, 457
U S 800, 818, 102 S. C. 2727 (1982)). Thus, qualified imunity

protects "all but the plainly inconpetent or those who know ngly

violate the law." Mlley v. Briggs, 475 U. S. 335, 341 (1986). The

defendant has the burden of pleading and proving qualified
imunity. See Harlow, 457 U S. at 815.

When resolving issues of qualified imunity, a court nust
first determ ne whether the plaintiff has alleged a deprivation of

a constitutional right. See Torres v. Mlaughlin, 163 F.3d 169,

172 (3d GCr. 1998)(internal citations omtted). Only after
satisfying that inquiry should the court then ask whet her the right
allegedly inplicated was clearly established at the tine of the
events in question. 1d. Even if both inquiries are satisfied, if
the officer's actions were objectively reasonable in |ight of the
constitutional rights at issue, the officer is entitled to

qualified immunity. See Guffre v. Bissell, 31 F. 3d 1241, 1252 (3d

Cr. 1994).

The Suprenme Court and the Third Crcuit have each nade cl ear
t hat suits against individual officers should be dism ssed as early
as possibleif theright that plaintiff clains was viol ated was not

clearly established by law. See Larsen v. Senate of Commonwealth

of Pennsylvania, 154 F.3d 82, 87 (3d Cir. 1998) (quoting Mtchel

v. Forsyth, 472 U S 511, 526, 105 S. Ct. 2806 (1985)). A

qualified inmunity clai mshould only be submitted to ajury if "the



historical facts material” to the reasonabl eness of an officer's
knowl edge are in dispute. Sharrar, 128 F.3d at 828.

The historical facts material to the instant matter clearly
establish that Douris was never arrested or placed in custody.
| ndeed, Brobst nerely charged Douris with the m sdeneanors of
di sorderly conduct and harassnent. Douris clainms, however, that
Brobst’s conduct rose to the level of a constitutional violation,
“to wt, Liberty, Equal Protection, and Substantive Due Process.”
(Compl. at 9§ 42). The crucial question is whether there are
sufficient facts to determ ne that the Conplaint is not frivol ous.

See Colburn v. Upper Darby Twnshp., 838 F.2d 663, 666 (3d Gr.

1988); Pilla v. Delaware R ver Port Auth., No. CV.A 98-5723, 1999

WL 345918, at *2 (E.D. Pa. May 7, 1999). Douris’s Conplaint sets
forth no facts which support his allegations that he suffered
constitutional violations of his liberty interest, his equal
protection rights, or substantive due process. The Court concl udes
that Brobst violated none of Douris’s constitutional rights and
therefore dismsses Douris’s 8§ 1983 claim w thout considering
whet her Brobst is entitled to qualified i munity.

An appropriate Order follows.

-10-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES GEORGE DOURI S : ClVviL ACTI ON
V.
SCOTT BROBST, et al. NO. 99- 3357
ORDER
AND NOW this 14th day of February, 2000, wupon

consideration of Defendant Scott Brobst’s (“Brobst”) Mdtion to
Dismiss Plaintiff’s Conplaint Pursuant to F. R C.P. 12(b) (6) (Docket
No. 4), Plaintiff Janmes GCeorge Douris’s (“Douris”) Reply to
Def endant’s Motion to Dismiss (Docket No. 6), and Brobst’s Mdtion
to Dismiss Plaintiff’s Conplaint Pursuant to F.RC P. 12(b)(6)
(Docket No. 5), IT IS HEREBY ORDERED that Defendant’s Mtion is

GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



