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Presently before the court inthis 28 U S.C. § 2255 action
are petitioner Carl Jackson's (“Jackson”) Anmended Mdtions filed
pursuant to 28 U.S.C. 8§ 2255, the governnent's responses thereto,
the United States Magi strate Judge's Reports and Recommendati ons,
dat ed Decenber 22, 1997 and March 11, 1999, the Objections
thereto and the record. For the reasons set forth bel ow, the
court will approve and adopt in part the Magistrate Judge's
Reports and Recommendati ons, dated Decenber 22, 1997 and March
11, 1997, will vacate Jackson's conviction on Count One for
conspiracy, will deny the Anended Motions w thout a hearing and

will not issue a certificate of appealability.

BACKGROUND

On August 14, 1987, Jackson was convicted on a nmulti-
defendant, nulti-count indictnment for engaging in a w despread
conspiracy to inport Phenyl-2-propane ("P2P"), a controlled
substance, and manufacture and distribute nethanphetam ne.
Jackson was convicted of the followng counts in the indictnent:

Count One for conspiracy under 21 U S.C. 8§ 846; Count Two for



i mportation of P2P under 21 U S.C. 88 952(a), 960(a) and
960(b) (2); Counts Three, Twelve and Thirteen for possession of
P2P with intent to manufacture nethanphetam ne; Count Ten for
possessi on of net hanphetam ne; Counts Five, Six and Nine for
manuf act uri ng net hanphet am ne under 21 U. S.C. § 841(a)(2); and
Count Forty for continuing crimnal enterprise ("CCE"') under 21
U S.C. § 848.

On Cctober 5, 1987, Jackson was sentenced to life
i mprisonnent wi thout parole and a $100, 000. 00 fine on Count
Forty, the CCE charge. Jackson was sentenced to five years in
prison on Count One, the conspiracy charge, which nerged with the
sentence on the CCE charge in Count Forty. Jackson was sentenced
to five years in prison and a $15, 000. 00 fine on each of Counts
Two, Three, Five, Six and Nine to run consecutively with each
ot her and concurrently with the sentence on Count Forty. Jackson
was sentenced to five years in prison on Counts Ten, Twelve and
Thirteen to run concurrently with each other and concurrently
with the sentences on Counts Two, Three, Five, Six and Nine. The
conviction and sentence was affirnmed by the Third Crcuit.

United States v. Jackson, 879 F.2d 85 (3d G r. 1989).

On April 23, 1997, Jackson filed a Mdtion to Vacate, Set
Asi de, or Correct Sentence pursuant to 28 U . S.C. 8§ 2255. In My
1997, the court granted Jackson |leave to file a nore specific
pl eadi ng, which was filed in June 1997. This Arended Mbtion
rai sed three clains: (1) denial of due process in not being given

sufficient time to review his presentence investigation reports
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("PSR') or an opportunity to object to the statenents contai ned
therein; (2) violations of double jeopardy and due process rights
for the possible use by the jury of the conspiracy charge as a
predicate offense for the CCE charge; and (3) ineffective

assi stance of counsel for failure to review the PSR with Jackson
prior to sentencing. (Rep. & Reconm dated 12/22/97, at 3.)
Fol l om ng sone time extensions, the United States Attorney then
filed an Answer to the notion. On Decenber 22, 1997, United
States Magi strate Judge Diane M Wl sh i ssued a Report and
Recommendat i on, recommendi ng that the notion be denied w thout a
hearing. (Rep. & Recomm dated 12/22/97.)

In February 1998, Jackson filed pro se "(Objections and
Exceptions” to the Decenber 22, 1997 Report and Recomrendati on.
In his Objections and Exceptions, Jackson raised the follow ng
cl ai ns:

(1) the Court erred in charging the jury that the
conspiracy count, charging [Jackson] with conspiracy to
manuf acture and distribute controll ed substances, could
be relied on as a predicate offense in the

determ nati on of whether he had conmtted a continuing
series of three or nore related of fenses under the
Control |l ed Substances Act; (2) the Court erred in
instructing the jury that [Jackson] "could be convicted
of the CCE offense if they found beyond a reasonabl e
doubt that [Jackson] commtted one violation of the
Control |l ed Substances Act;" (3) the jury charge on the
CCE offense was deficient in that it failed to

comruni cate to the jury [that] the "essence of the CCE
offense is large scale, well organi zed, deeply
entrenched and continuing narcotics trafficking;" (4)
the Court erroneously instructed the jury on the CCE
offense since it failed to instruct the jury that
"'conspiracy' between six or nore participants in the
enterprise,"” was required or that "cul pable
participation of six or nore persons in each of the
three predicate offenses" was required . . . (5) the
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Court's jury instruction was erroneous since it did not

convey to the jury that "five or nore persons under

defendant's supervision must cul pably participate in

each offense" for conviction of the CCE of fense .

and (6) there were no unanimty instructions on the CCE

char ge.
(Rep. & Recomm dated 3/11/99, at 3-4.) On Septenber 22, 1998,
the court ordered that Jackson's (Objections and Exceptions be
treated as a notion to anmend the habeas petition, that the notion
be granted as such and that the notion be renmanded for further
consideration of the issues raised. (Order dated 9/22/98.)
Again, follow ng extensions, the United States Attorney filed a
response to Jackson's (Objections and Excepti ons.

On March 11, 1999, United States Magistrate Judge D ane M
Wel sh (" Magi strate Judge") issued another Report and
Recommendat i on, recommendi ng that the Objections and Excepti ons,
treated as an anended 8§ 2255 notion, be denied w thout a hearing.
The Magi strate Judge held that Jackson's first five clains mde
in his Qbjections and Exceptions were procedurally wai ved because
they were not raised at trial, sentencing or on appeal and that
Jackson failed to show cause to excuse his procedural default.
(Rep. & Recomm dated 3/11/99, at 6-8.) Wth respect to
Jackson's sixth claimin his Qbjections and Exceptions, the
Magi strate Judge held that Jackson's claimwas procedurally
wai ved because he was unable to establish prejudice that resulted
fromthe court's alleged error in failing to instruct the jury on

the specific unanimty requirenent under a CCE charge. (Rep. &

Recomm dated 3/11/99, at 8-12.) On March 26, 1999, Jackson



filed bjections to the Report and Recommendati on dated March 11,

1999.

1. STANDARD OF REVI EW

Under the rel evant statute,
A prisoner in custody under sentence of a court
establ i shed by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to
i npose such sentence, or that the sentence was in
excess of the maxi mum aut horized by law, or is
ot herw se subject to collateral attack, may nove the
court which inposed the sentence to vacate, set aside
or correct the sentence. Unless the notion and the
files and records of the case concl usively show that
the prisoner is entitled to no relief, the court shall
grant a pronpt hearing thereon, determ ne the
i ssues and nmake findings of fact and concl usions of |aw
W th respect thereto.
28 U.S.C. 8§ 2255. If the court finds that such claimhas nerit,
the court "shall vacate and set the judgnent aside and shal
di scharge the prisoner or resentence himor grant a new trial or
correct the sentence as nmay appear appropriate.” 28 U S.C. 8§

2255.



I11. DI SCUSSI ON

The court will approve and adopt in part the Reports and
Recommendat i ons, dated Decenber 22, 1997 and March 11, 1999, wl|
vacat e Jackson's conviction under Count One for conspiracy, wll
deny Jackson's Amended Mdtions under 8§ 2255 and will not issue a
certificate of appealability. Jackson nakes ei ght objections to
the Magi strate Judge's Report and Recommendati on dated March 11,
1999. The court will address each of these objections. In
addition, the court will also address Jackson's argunents made in
his amended 8§ 2255 notion filed in June 1997, as addressed by the
Magi strate's Report and Reconmendati on dated Decenber 22, 1997.

First, the court will address Jackson's pro se status in
this action. Second, the court will discuss the issue of whether
Jackson's clains raised in his Objections and Exceptions are tine
barred. Third, the court will address the first five clains
rai sed in Jackson's (bjections and Exceptions. Fourth, the court
wi || address Jackson's challenge to the court's failure to give a
specific unanimty instruction regarding the identity of the
predicate offenses required for a CCE. Fifth, the court wll
address Jackson's remai ning clains as addressed by the Magi strate
Judge' s Report and Recomrendati on dated Decenber 22, 1997. Last,
the court will address why it will not issue a certificate of
appeal ability.

A. Jackson's Pro Se Status

Jackson's first objection to the Report and Recommendati on

date March 11, 1999 is that the record should reflect that his
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ori gi nal amendnment of his § 2255 notion was filed pro se and that
he was assisted by another inmate after his attorney passed away.
The record reflects that Jackson was represented at the tine he
filed his original 8 2255 notion on April 23, 1997. The record
al so reflects that Jackson was represented by attorney George E.
Gol dstein, Esquire when he filed his Amended Mdtion Under 28
U S.C 8§ 2255 to Vacate, Set Aside or Correct Sentence on June 6,
1997. Then, the court, by Order dated Decenber 22, 1997, noted
its receipt of a letter notifying the court that Jackson's
attorney passed away in August 1997. Thus, by that tine the
court recogni zed that Jackson was proceeding pro se. In any
event, it is clear that by the tinme Jackson filed his Cbjections
and Exceptions in February 1998, which the court treated as a
notion to anmend his 8§ 2255 notion, that he was proceeding pro se.
Furthernore, the court is aware that, for the purposes of ruling
on Jackson's instant Amended Mdtions under § 2255, Jackson has
proceeded pro se.

B. Ti e Bar

Jackson's second objection to the Report and Recommendati on
dated March 11, 1999 is to "the Magistrate's finding that
Jackson's 8§ 2255 notion be denied, because it was tinme barred by
the Antiterrorismand Effective Death Penalty Act [("AEDPA")]."
Jackson's objection is msplaced as the Magi strate Judge nmade no
such finding. |In fact, the Magistrate Judge declined to rule on
whet her Jackson's clains, raised in February 1998 in his

hj ections and Exceptions, were tine barred. (Rep. & Recomm
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dated 3/11/99, at 6.) Instead, the Magistrate Judge's hol di ng
was based on the finding that Jackson's clainms were procedurally
wai ved. (Rep. & Recomm dated 3/11/99, at 6-7.)

Jackson's first three clainms raised in his 8 2255 notion
filed April 23, 1997, as anmended to conply with the court's order
to file a nore specific pleading in June 1997, were tinely under
t he AEDPA. However, Jackson raised several newclains in his
bj ections and Exceptions, which were filed on February 23, 1998,
ten nonths after the expiration of the one year limtation period
under the AEDPA. The court treated this docunent as a notion to
anend the 8 2255 petition, and subsequently granted the notion
and remanded the action to the Magistrate Judge for consideration
of those new grounds. The Magi strate Judge held that Jackson's
"amendnents may be allowed if he denonstrates that circunstances
are such that the Iimtation period should be equitably tolled or
that his new clains 'relate back' to the date of his origina
notion." (Rep. & Recomm dated 3/11/99, at 5.)

Recently, the Third Grcuit has held that new cl ai ns brought
in an anmendnent of a 8 2255 notion, which could not rel ate back

under Rule 15, were tinme barred under the AEDPA. See Uni ted

States v. Duffus, 174 F.3d 333, 336-37 (3d Cr. 1999) (citing

United States v. Craycraft, 167 F.3d 451, 457 (8th Cr. 1999)).

Because many of the clains in Jackson's (bjections and Exceptions
do not arise out of the sanme set of facts as enbodied in his
original 8 2255 notion, those clains do not relate back, and

thus, would normally be tinme barred under the AEDPA. However,
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the Third Grcuit has also held that the one year Iimtation of
t he AEDPA functions as a statute of limtation, and thus is

subject to equitable tolling. Mller v. New Jersey Dep't of

Corrections, 145 F. 3d 616, 617-18 (3d Cir. 1998).

Jackson has all eged that he discussed the issues raised in
his Objections and Exceptions with his attorney who assured
Jackson that they would be raised in his original § 2255 notion
(Jackson's (bjections and Exceptions at 1.) In addition, Jackson
al l eges that he was hospitalized and unable to review his 8§ 2255
petition before his attorney filed it. (Jackson's (bjections and
Exceptions at 1.) Further, Jackson alleged that once he received
a copy of the filed petition, he inquired why several issues had
not been raised. (Jackson's (bjections and Exceptions at 1.)
Jackson's attorney allegedly responded that it was not the
appropriate tine to raise those issues. (Jackson's Qbjections
and Exceptions at 1.) Soon afterwards, Jackson's attorney passed
away. (Jackson's (bjections and Exceptions at 1-2.) Like the
Magi strate Judge, the court need not deci de whether these
ci rcunstances as all eged by Jackson warrant equitable tolling of
his clains. As addressed bel ow, Jackson has either failed to
show cause for his procedural default on these clains or has
failed to show that any error by the court was not harnl ess
beyond a reasonabl e doubt. Thus, regardl ess of whether the
clai ms Jackson raised in his Objections and Exceptions are
subject to equitable tolling, his 8§ 2255 petition should be

deni ed wi thout a hearing.



C. Jackson's First Five Cains in Hs Objections and
Excepti ons

Jackson's third and fifth objections to the Report and
Recommendat i on dated March 11, 1999 are to the Magistrate's
finding that he had not shown any cause to excuse the procedural
default on his first five claims. (Jackson's Cbjections to Rep.
& Recomm dated 3/11/99, at 2-7.) Jackson did not raise his
first five clains at trial or on direct appeal. |In order “to
obtain collateral relief based on trial errors to which no
cont empor aneous obj ecti on was nmade, a convicted def endant nust
show both (1) 'cause' excusing his . . . procedural default, and
(2) '"actual prejudice' resulting fromthe errors of which he

complains.” United States v. Frady, 456 U S. 152, 167-68 (1982).

Cause may be established in several ways, including through new
| egal precedent or a successful claimof ineffective assistance

of counsel. Mirray v. Carrier, 477 U S. 478, 488 (1986). To

establish actual prejudice, a petitioner nust show “not nerely

that the errors at his trial created a possibility of prejudice,

but that they worked to his actual and substantial disadvantage,
infecting his entire trial with error of constitutional
di mrensions.” Frady, 456 U S. at 170. “A nere possibility is not

enough to show actual prejudice.” United States v. Mtto, 1991

W. 175365, at *3 (E.D. Pa. Sept. 5, 1991) (citing Frady, 456 U. S.
at 170).
Jackson argues that he has shown cause through his

al l egations of ineffective assistance of counsel. The Third
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Circuit has ruled that “clains of ineffective assistance of
counsel should ordinarily be raised in a collateral proceeding

under 28 U. S.C. 8§ 2255.” United States v. diva, 46 F.3d 320,

325 (3d Cir. 1995). Therefore, although Jackson did not raise
his clains on direct appeal, the court nmay appropriately consider
the nerits of these clains because they allege ineffective
assi stance of counsel.

Under the Sixth Armendnment to the Constitution, a crimnal
defendant has a right to effective assistance of counsel.

Strickland v. Washington, 466 U S. 668, 688 (1984). 1In

Strickland, the Court enunciated a two-prong test that a
petitioner nust satisfy to prevail on an ineffective assistance
of counsel claim First, the petitioner nmust show that counsel's
performance was deficient in that it fell below an objective

st andard of reasonabl eness. Strickland, 466 U.S. at 688.

Second, the petitioner nust show that he was prejudiced by the
deficiency to such an extent that the result of the proceeding is
unreliable. 1d. It is not enough to show that the error “had
sonme concei vabl e affect on the outcome of the proceeding.” |d.
Rat her, a successful petitioner nust show that but for counsel's
errors, the result would have been favorably different. [d. at
693. Failure to nmake the required show ng under either prong of

the Strickland test will defeat the claim Id. at 700.

Because of the inherent difficulty in evaluating counsel's

representation, the court nust indulge in a strong presunption
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that the conduct falls within the w de range of reasonable

assistance. |d. at 689. Under the Strickland test, strategic

deci sions of counsel are virtually unchal |l engeabl e because they
normally do not fall bel ow an objective standard of
reasonabl eness. [d. at 690. |In addition, the fact that counsel
failed to recognize a claimor failed to raise it generally is
not sufficient to constitute ineffective assistance. Murray, 477
U S. at 486. Counsel's failure to detect a colorable claimis
treated the sane as a deliberate decision to forgo pursuing such
aclaim [|d. at 492. 1In each of the first five clains brought
by Jackson in his Qbjections and Exceptions, he cannot neet his
burden to show i neffective assistance of counsel. Consequently,
he cannot show cause for his procedural default, and thus, his
obj ections on these grounds are without nerit. The court wll
address separately each of Jackson's first five clains in his
hj ections and Exceptions.

1. Conspiracy as a Predicate Act.

Jackson's first claimin his Objections and Exceptions was
to the court's jury instruction that the conspiracy charge could
be relied upon as a predicate offense for the CCE charge. !
Jackson's basis for show ng cause to excuse his procedura
default on this claimappears to be either that: (1) his tria

and appellate counsel's failure to raise the argunent constituted

! I'n addition, Jackson's seventh objection to the Report
and Recomrendation dated March 11, 1999 is to the Magistrate's
finding that the conspiracy count could act as a predicate act
for the CCE count.
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i neffective assistance; or that (2) the Suprene Court's 1996

decision in Rutledge v. United States, 517 U. S. 292 (1996)

establ i shes new | egal precedent.

In Rutledge v. United States, 517 U. S. 292, 307 (1996), the

Suprenme Court held that a conviction for a CCE under 21 U S.C. 8§
848 necessarily includes a finding that the defendant al so
participated in a conspiracy under 21 U S.C. 8§ 846. 1d. at 307.
Thus, the Court held that "one of [those] convictions, as well as
its concurrent sentence, [was] unauthorized punishnment for a
separate offense,” and nust be vacated. 1d. (citations and
internal quotations onmitted).? The Suprenme Court's decision in
Rut | edge did not, however, address whether a | esser included §
846 conspiracy charge may serve as a predicate offense for a 8
848 CCE charge. |In fact, several courts have held that a
conspiracy may serve as a predicate offense for a CCE.  See

United States v. Mller, 116 F. 3d 641, 678 (2d G r. 1997)

(hol ding that "Rutl edge did not purport to alter the principle
that a narcotics conspiracy may properly be considered as a

predicate to CCE"); United States v. Fernandez, 822 F.2d 382, 385

2 Jackson was convicted of both a conspiracy under Count
One and a CCE under Count Forty. However, the court nerged the
sentence on the conspiracy count with the sentence on the CCE
count. (Judgnment and Conm tnment Order, Jackson's Mem in Support
of § 2255 Mot. Ex. A.) In his anended notions under § 2255,
Jackson does not seek to vacate his conviction under the
conspiracy count. Nevertheless, in order to be clear and in
keeping with the Suprenme Court's holding in Rutledge, the court,
sua sponte, wll vacate Jackson's conviction on Count One for
conspiracy. Due to the nerger, the court need not re-sentence
Jackson.
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(3d Gr. 1987) (holding that underlying conspiracy nay serve as

predicate offense for CCE); United States v. Escobar-de Jesus,

187 F.3d 148, 173 n.24 (1st Cir. 1999) (holding in post- Rutl edge
case that conspiracy charge could serve as predicate offense for

CCE); United States v. Spearman, 166 F.3d 1215 (6th Cr. 1998)

(Table) (slip op. at **8, available at 1998 W. 840870) (using

conspiracy charge as predicate act for CCE); Fi sher v. United
States, 6 F. Supp. 2d 254, 260 (S.D.N. Y. 1998) (rejecting
argunent that conspiracy could not serve as predicate offense for

CCE after Rutledge decision); cf. United States v. WIlson, 135

F.3d 291, 303 (4th Gr. 1998)(stating that "defendant convicted
under 21 U S.C. § 848 (CCE) cannot, in addition, be convicted for
any predicate conspiracy charges proved as elenents of the § 848
of fense"). Thus, Jackson cannot show cause for his procedural
default because he cannot show i neffective assistance of counsel
or any new | egal precedent which would cause this court to

consi der his argunent.

2. Jury Instruction Regarding "One" Violation of
Control |l ed Substances Act.

Jackson's second claimin his Objections and Exceptions was
to the court's jury instruction that the evidence nust show
beyond a reasonabl e doubt that Jackson "commtted one or nore

3

violations of the Controlled Substances Act." (Jackson's Mem

in Support of § 2255 Mbt. Ex. C, at 25.41.) Jackson argues that

3 This is also Jackson's eighth objection to the Report
and Recommendation dated March 11, 1999.
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this instruction conveyed to the jury that Jackson coul d be
convicted of the CCE offense if the Governnent had proved that
Jackson commtted only one violation of the Controll ed Substances
Act. Jackson's objection is msplaced. The instruction to the
jury that it was necessary that Jackson "commit one or nore"
violation of the Controlled Substances Act appropriately
addressed the requirenent in the definition of a CCE that a
person is engaged in a CCE, if, anong other things, "he violates
any provision of this subchapter or subchapter Il of this chapter
t he punishnment for which is a felony.” 21 U S.C. § 848(c)(1).

As such, the court's instruction on this elenent of a CCE was
proper. In addition, the court further instructed the jury
regarding the elenent that the violation be part of a continuing
series of violations. 21 U S C 8§ 848(c)(2). Specifically, the
court instructed that the jury "nust find at |east three
violations in order for there have to been a series.” (Jackson's
Mem in Support of § 2255 Mbt. Ex. C, at 25.43.) The court's
instructions regarding these aspects of 21 U.S.C. 88 848(c)(1) &
(2) were proper. Consequently, Jackson does not show any basis
for a claimof ineffective assistance of counsel regarding this
claim and thus, his challenge to these instructions is
procedural | y wai ved.

3. Jury Instruction Regarding "Essence" of the CCE
O f ense.

Jackson's third claimin his Qbjections and Exceptions

appears to generally attack the court's instructions on the

15



definition of a CCE. Specifically, Jackson argues that the
instructions failed to communicate to the jury that the "'essence
of the CCE offense is |large scale, well organi zed, deeply
entrenched and continuing narcotics trafficking.'" (Jackson's
bj ections and Exceptions, at 3.) No such specific instruction
is required. The court's instructions to the jury included the
requirenents that Jackson's violations be part of a continuing
series of at least three violations, that they be in sone way
part of a series or in some way connected or related and that
there must be five or nore other persons associated with himin a
series of violations. The court further instructed that the five
or nore persons instruction was "intended to address an
enterprise as opposed to a series of episodes between two or
three persons.” (Jackson's Mem in Support of 8§ 2255 Mdt. Ex. C,
at 25.43.) To the extent that Jackson's cl ai maddresses the
propriety of these elenents of a CCE, the court finds that the
instructions were appropriate. Jackson does not show any basis
for a claimof ineffective assistance of counsel regarding this
claim and thus, Jackson's claimthat the instruction failed to
communi cate "the essence" of a CCE is procedurally waived.
4, Failure to Instruct Jury That Conspiracy Between
Six or More Participants in the Enterprise Was
Requi red or That Cul pable Participation of Six or
More Persons in Each of the Three Predicate
O fenses Was Requi red.
Jackson's fourth claimin his Objections and Exceptions is

to the court's jury instructions on the third elenent of a CCE,

requiring a continuing series of violations. Jackson argues that
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the jury was not infornmed that a conspiracy anong the various
participants in the "enterprise"” is required. On the third
el ement of a CCE, the court instructed as foll ows:

The third elenment is that the defendant nust be
shown fromthe evidence to have conmtted such a
continuing series of violations in concert with five or
nore ot her persons. There nust be five or nore other
persons associated with himin a series of violations
of the Controll ed Substances Act.

That prevents this statute from being violated by
someone who maybe just has a series of violations along
wi th one person or maybe two. This is intended to
address an enterprise as opposed to a series of
epi sodes between two or three persons. It is five or
nore persons.

If you find there was a series of violations only
between M. Carl Jackson and four other persons, the
of fense has not been made out. But if it is five or
nore than five, that el enent would be satisfied.

Al this evidence nust be established beyond a
reasonabl e doubt .

It is not necessary that the five other persons
actually worked together or in concert in the sane
of fense or same group or it is [sic] the sane episode
at any given tine.

It is not necessary to show that they were present
at any single tinme, but the governnent nust show t hat
t he defendant worked in concert with five other persons
even though they may not have worked in concert with
each other over the course of the enterprise.

(Jackson's Mem in Support of § 2255 Mbt. Ex. C., at 25.43-

25.44.) To the extent that Jackson's fourth claimchallenges the

sufficiency of this instruction, his claimnust fail. See

Fer nandez, 822 F.2d at 386 (finding that al nost identical

instructions given by district court properly construed statute).
Additionally, the court was not required to specifically

instruct the jury that the offense of conspiracy is an el enent of

t he CCE offense. In Jeffers v. United States 432 U. S. 137

(1977), the Supreme Court interpreted the "in concert" |anguage
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of 21 U S.C. 8§ 848(c)(2)(A) "to have its common neani ng of
agreenent in a design or plan.” Contrary to Jackson's argunent,
a "trial court need not define specific statutory terns unl ess
they are outside the common understanding of a juror or are so

technical or specific as to require a definition." United States

v. Chenault, 844 F.2d 1124, 1131 (5th Gr. 1988); see United

States v. Brito, 136 F.3d 397, 407 (5th Gr. 1998) (sane); United

States v. Sanchez-Sotelo, 8 F.3d 202, 212 (5th Cr. 1993) (sane);

United States v. Morris, 928 F.2d 504, 511 (2d Gr. 1991) (sane);

see also United States v. Jackson, 953 F.2d 640 (4th Cr. 1992)

(Table) (slip op. at **2, available at 1992 W. 4248) (hol ding
that "trial court had no obligation to define the term'in
concert' . . . as the termhas been accorded by the courts its

ordi nary and conmon neaning").* Jackson has set forth no basis

4 Jackson cites United States v. Bollinger, 796 F.2d 1394
(11th Cr. 1986) in support of his argument. |In Bolllinger, the
def endant chal l enged the district court's denial of his request
for an instruction that he had to have "conspired" with five or
nore persons to prove that he acted "in concert” with them under
21 U S.C. § 848. |d. at 1403. The Eleventh Crcuit held that
the district court should have allowed the instruction. 1d.
Nevert hel ess, the court did not reverse the decision because the
def endant did not explain how the error seriously inpaired his
ability to present an effective defense. |[d.

Jackson's reliance on Bollinger is msplaced. First,
Bol li nger involved the district court's denial of a requested
instruction. Here, no such instruction was requested. In
addi tion, Jackson has failed to allege wth any specificity how
his trial counsel's failure to request such an instruction neets
the Strickland standard for ineffective assistance of counsel.
As di scussed above, the court finds that it properly instructed
the jury that a continuing series of violations nust be in
concert with five or nore persons. Lastly, the court separately
instructed the jury on the conspiracy charge in Count One and
Jackson was convicted on that count. See Bollinger, 796 F.2d at
1403 (stating that fact "[t]hat the jury convicted [the
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for a claimof ineffective assistance of counsel, and thus, his
claimon this ground is procedurally waived.
5. Failure to Convey to Jury That Five or More
Per sons Under Defendant's Supervision Mist
Cul pably Participate in Each Ofense for
Convi ction of the CCE O fense.

Jackson's fifth claimin his Qbjections and Exceptions is to
the court's jury instruction regarding the requisite relationship
bet ween t he defendant and the five or nore other persons acting
in concert with the defendant. Jackson clains that there nust be
"five or nore underlings who are guilty of each of the offenses,
either as principals or accessories", or in other words, that
"five or nore persons under defendant's supervision nust cul pably
participate in each offense.” (Jackson's (bjections and

Exceptions, at 10.) The Third Crcuit has rejected such

argunents. See Fernandez, 822 F.2d at 386. In Fernandez, the

district court instructed the jury on the third el enent of the
CCE charge as foll ows:

The third elenent is that the defendant conmitted
these violations in concert wwth five or nore other
persons. This does not nean that five or nore persons
must have participated with the defendant in commtting
each violation of the continuing series, or even that
five or nore persons were involved in commtting each
violation of the continuing series, or even that five
or nore persons were involved in commtting any one of
the offenses that is part of a series of offenses
constituting the continuing crimnal enterprise.

Id. The Third Crcuit found that such an instruction properly

defendant] of conspiracy . . . denonstrates that they found the
requi site agreenent between [the defendant] and one or nore co-
def endants]").
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construes the CCE statute. Id. Jackson has set forth no basis
for a claimof ineffective assi stance of counsel, and thus, his
claimon this ground is procedurally waived.

D. Jackson's Challenge to Unanimty Instructions

Jackson's sixth claimin his Qbjections and Exceptions was
to the lack of an unanimty instruction on the CCE charge. At
trial, Jackson requested an instruction that the jury could
convict Jackson of a CCE only if all twelve nenbers of the jury
agreed on the same five or nore such persons. The court denied
Jackson's request and instead, gave a general unanimty
instruction. On appeal, the Third Grcuit held that there is no
"unanimty requirenment as to the identities of the underlings in
a CCE charge." Jackson, 879 F.2d at 89. To the extent that
Jackson's 8§ 2255 notion challenges this ruling, Jackson has
already litigated this issue and may not re-litigate it now.

United States v. DeRewal , 10 F.3d 100, 105 n.4 (3d Cir. 1993).°

Additionally, to date, neither the Third Crcuit nor the Suprene
Court has required the jury to unani nously agree about the

identity of the five or nore persons. See Richardson v. United

States, 526 U. S. 813, 119 S. C. 1707, 1713 (1999) (assum ng,
Wi t hout deciding, governnent's argunent that jury need not
unani nously agree about identity of the five or nore persons);

United States v. Ednonds, 80 F.3d 810, 822 (3d Gr. 1996)

> Thus, the court finds no nerit in Jackson's fourth
objection to the Report and Recommendati on dated March 11, 1999.
(Jackson's Objections to Rep. & Recomm dated 3/11/99 at 2-3.)
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(holding that juror unanimty as to identity of five or nore
persons not required). Thus, to the extent that Jackson's
argunent addresses the court's failure to give a unanimty
instruction regarding the identity of the five or nore persons,
his claimfails.

To the extent that Jackson's 8 2255 notion chall enges the
court's failure to give an instruction regarding juror unanimty
on the predicate offenses of a CCE, his claimfails because any
error by the court is harnl ess beyond a reasonabl e doubt. Seven

years after Jackson's appeal, in 1996, the Third Grcuit decided

United States v. Ednonds, holding that the CCE statute requires
unani nous agreenent as to the identity of each of the three
rel ated of fenses conprising the series. 80 F.3d at 822. This

requi renent was recently upheld by the Suprene Court. Ri char dson

v. United States, 526 U. S. 813, 119 S. C. 1707, 1713 (1999)

(requiring juror unanimty wth respect to each individual
violation constituting the series of a CCE). In light of the

hol di ngs in Ednonds and Ri chardson, the court's general unanimty

instruction at Jackson's trial was in error. However, such error
in the jury instruction is subject to harm ess error review  See

Neder v. United States, 527 U S. 1, 119 S. C. 1827, 1833-36

(1999) (holding that trial court's om ssion of essential elenent
of offense during jury instructions was subject to harml ess error

review); see also Escobar-de Jesus, 187 F.3d at 161 (stating that

"where a court omts . . . an essential elenent of the offense,

as happened here by the court's failure to instruct the jury that
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the 'violations' were thenselves el enents of the CCE crinme and
that they therefore nust agree unani nously which violations nake
up the 'continuing series,' the conviction nust nonethel ess be
affirmed if the reviewi ng court can conclude beyond a reasonabl e
doubt that a rational jury would have found the defendant quilty
absent the error"); Ednonds, 80 F.3d at 823-27 (applying harnl ess
error analysis to district court's error in omtting specific
unanimty instruction on CCE charge). Thus, despite the court's
error, Jackson's conviction on the CCE count nust nonethel ess be
affirmed if the court can conclude beyond a reasonabl e doubt that
a rational jury would have found himaguilty absent the error
Here, in addition to the CCE conviction, the jury convicted
Jackson on the follow ng counts, all of which qualify as
predicate acts for a CCE: (1) Count One for conspiracy under 21
US C 8 846; (2) Count Two for inportation of P2P under 21
U.S.C. 88 952(a), 960(a) and 960(b)(2); (3) Counts Three, Twelve
and Thirteen for possession of P2P wth intent to manufacture
nmet hanphet am ne; (4) Count Ten for possession of nethanphetam ne;
(5) Counts Five, Six and N ne for manufacturing nethanphetam ne
under 21 U.S.C. § 841(a)(2). These convictions are "tantanount
to the jury having found that [Jackson] commtted each of these

violations for the purposes of the CCE count." Escobar-de Jesus,

187 F.3d at 162.
In addition, the evidence supporting these separate
convictions establishes their rel atedness to each ot her. See id.

(hol ding that although nunmerous guilty verdicts on counts which
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serve as predicate acts "erase as a matter of |ogic any concern
that the jury did not agree that [the defendant] actually
committed the of fenses making up the series, we can affirmthe
CCE conviction only if we can concl ude beyond a reasonabl e doubt
that the jury, had it been properly instructed, would have found

that at |east three of those counts were related to each other");

see also id. (citing Ednonds, 80 F.3d at 814) (stating that
"[s]ection 848 also requires that jurors agree that the 'series'
of violations be 'continuing' in nature--that is, that they be
related in sone way"). The governnent produced overwhel m ng

evi dence of Jackson's involvenent in a set of historically

related drug trafficking activities. See Jackson, 879 F.2d at

86. The counts for which Jackson was convicted reveal continuing
efforts to inportant P2P and manufacture and distribute

nmet hanphet am ne between 1981 and 1984. See Count Two (chargi ng
Jackson wth inportation and aiding and abetting in inportation
of P2P into United States from Canada between April 22 and 30,
1982); Count Three (chargi ng Jackson with possession of P2P on or
about April 23, 1982); Count Five (charging Jackson with

manuf acturing and ai ding and abetting in manufacturing

nmet hanphetam ne in May 1982); Count Six (charging Jackson with
manuf act uri ng and ai di ng and abetting in manufacturing

nmet hanphetam ne in May 1982); Count Ni ne (charging Jackson with
manuf acturing and ai ding and abetting in manufacturing

met hanphet am ne in Novenber 1982); Count Ten (chargi ng Jackson

W th possession with intent to distribute and aiding and abetting
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in possession with intent to distribute nethanphetamne in
Novenber 1982); Count Twelve (chargi ng Jackson wi th possession of
P2P with intent to manufacture nethanphetamne in April 1983);
Count Thirteen (chargi ng Jackson with possession of P2P with
intent to manufacture nethanphetam ne in May 1983); see
generally, Count One (charging Jackson with conspiracy to

manuf acture and di stri bute net hanphet am ne between 1981 and
1984). The tine franes and subject matter of these counts show
an ongoi ng operation of inporting P2P and then manufacturing and

di stributing net hanphetam ne. See Escobar-de Jesus, 187 F.3d at

162 (finding that counts charged agai nst defendant showed
persistent and continuing efforts to inport and distribute
cocai ne between 1989 and 1990 and that their proximty in tinme
and identity of purpose showed their relatedness). The court
concl udes beyond a reasonabl e doubt that, had the jury been
properly instructed, it would have found that the counts were
related and continuing in nature. Thus, the court concludes that
its error in failing to instruct the jury that they nust

unani nously agree about which violations make up the conti nui ng
series of violations in the CCE charge was harm ess beyond a

reasonabl e doubt . ©

6 Jackson's sixth objection to the Report and
Recommendati on dated March 11, 1999 is that the Magi strate Judge
failed to properly distinguish the facts of Ednonds and
overl ooked the Third G rcuit's decision in United States v.
Russell, 134 F.3d 171 (3d Cr. 1998). The court has revi ewed
t hese cases in undertaking its harm ess error analysis and finds
that they do not support Jackson's claimfor relief.
Specifically, Jackson's reliance on Russell is msplaced. 1In
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E. Remai ning G ains from Report and Recommendati on Dat ed
12/ 22/ 97

Jackson's Anended Motion under 8 2255 filed in June 1997
rai sed three argunents: "(1) the denial of due process in the
sent enci ng phase of the case in not being given sufficient tine
to review his presentence investigations reports [("PSR')] or an
opportunity to state his objections to statenments contained in
the PSR, (2) that his conviction was obtained in violation of his
"protection agai nst double jeopardy and was a violation of due
process' due to the possible use by the jury of the conspiracy
charge as a predicate act for the CCE charge; [and] (3)
i neffective assistance of counsel for failure to review the PSR
with [Jackson] prior to sentencing.” (Rep. & Recomm dated
12/ 22/ 97, at 3.) Jackson's second argunent was al so raised in
hi s Cbj ections and Exceptions and his nost recent Objections to
t he Report and Recommendati on dated March 11, 1999, and thus, are
al ready addressed in section Ill. C 1. of this Menorandum
Jackson did not raise the first and third argunents of his June
1997 Anended 8§ 2255 Motion in his Objections and Exceptions. The

court will address those argunents now and will approve and adopt

Russel |, the defendant was not separately charged with all of the
underlying of fenses which could have constituted predicate acts
for a CCE. Thus, the court was unable to determ ne beyond a
reasonabl e doubt whether a jury could have unani nously agreed,
even without a specific unanimty instruction, on the three

of fenses which constituted the series of the CCE. See Russell,
134 F.3d at 181-82. Jackson's situation is distinguishable from
that in Russell because Jackson was charged separately for his
underlying offenses and was in fact convicted on several of those
counts.
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t he Report and Recommendati on dated Decenber 22, 1997. In
rejecting Jackson's first and third clains in his Arended 8§ 2255
Motion filed in June 1997, the Magistrate found that Jackson did
not raise these clains at trial, at sentencing or on appeal.
(Rep. & Recomm date 12/22/97, at 6-7.) In addition, the

Magi strate found that Jackson did not present a successful claim
of ineffective assistance of counsel, and thus failed to show
cause excusing his procedural default on these clainms. (Rep. &
Recomm dated 12/22/97, at 6-10.) The court agrees wth the
Magi strate's Report and Recommendati on regardi ng these clains,
and, to the extent that these clains remain as part of Jackson's
8 2255 notion, the court wll deny Jackson's notion with respect
to these clains wthout a hearing.

F. Certificate of Appealability

For the reasons stated above, the court finds that Jackson
has not nmade a substantial show ng of the denial of a
constitutional right. See Third Grcuit Local Appellate Rule
22.2 (stating that “[i]f an order denying a petition under
8§ 2255 is acconpanied by an opinion or a nmagistrate judge's
report, it is sufficient if the order denying the certificate [of
appeal ability] references the opinion or report”). Thus, the

court will not issue a certificate of appealability.

V. CONCLUSI ON

For the above reasons, the court will approve and adopt the

Magi strate Judge's Reports and Recommendati ons, dated Decenber
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22, 1997 and March 11, 1999, will vacate his conviction under
Count One for conspiracy, wll deny the Arended Mdtions wthout a
hearing and will not issue a certificate of appealability.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NO 87-177-01
V. '
CARL JACKSON : CVIL NO. 97-2861
ORDER
AND NOW TO WT, this day of February, 2000, upon

consi deration of petitioner Carl Jackson's Amended Modtions filed
pursuant to 28 U.S.C. 8§ 2255, the governnent's response thereto,
the United States Magi strate Judge's Reports and Reconmendati ons,
dat ed Decenber 22, 1997 and March 11, 1999, the Cbjections
thereto and the record, IT IS ORDERED that:
(1) the Magistrate Judge's Reports and Recommrendati ons,
dat ed Decenber 22, 1997 and March 11, 1999, are
APPROVED and ADOPTED in part;
(2) petitioner Carl Jackson's conviction on Count One for
conspiracy i s VACATED
(2) petitioner Carl Jackson's Amended Mbotions under 28
U S.C 8§ 2255 are DENIED W THOUT A HEARI NG and
(3) acertificate of appealability SHALL NOT | SSUE.

LOU S C. BECHTLE, J.



