IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMY W LSON, . CVIL ACTION
Plaintiff, :
v, : NO.  99- 5020
DARDEN RESTAURANTS, INC., et al .,

Def endant s.

VEMORANDUM

R F. KELLY, J. FEBRUARY 11 , 2000
Plaintiff, Any WIlson, brings this action agai nst her
former enpl oyer, Defendant Darden Restaurants, Inc., Darden
Corporation, and the Aive Garden (collectively “the Conpany”),
alleging violations of Title VII of the Cvil Rights Act of
1964, ! the Pennsyl vania Human Rel ations Act,? 42 U S.C. § 1981,
and state |aw clains of negligence and intentional infliction of
enotional distress. Plaintiff alleges that the Conpany
unl awful Iy subj ected her to sexual harassnent and a hostile work
envi ronnent at her place of enploynent. Presently before this
Court is the Conpany’s Motion to Dismss Plaintiff’s Conplaint,
or inthe Alternative, to Stay Proceedi ngs and Conpel
Arbitration. For the reasons that follow, the Conpany’s Mbtion

i s granted.

142 U.S.C. § 2000 et seq.
2 43 P.S. § 951, et seaq.



BACKGROUND

Plaintiff was enpl oyed by the Conpany as a food server
at its Langhorne, Pennsylvania |ocation from Septenber, 1997 to
June, 1998. In April of 1998, the Conpany held a neeting for its
enpl oyees, which Plaintiff attended, wherein it notified its
enpl oyees that it was adopting a Di spute Resol ution Procedure
(“DRP") which the Conpany and its enpl oyees were obligated to use
in resol ving workpl ace disputes. At the neeting, enployees were
al so shown a vi deotape explaining the DRP, were given a copy of
the DRP, and were notified that the DRP woul d becone effective on
June 1, 1998.3

Plaintiff continued her enploynent after the April,
1998 neeting until June 15, 1998, when she clains she was
constructively discharged due to sexual harassnent by a fellow
enpl oyee. As a result of the June 15, 1998 incident, she filed a
charge of discrimnation with the Equal Enpl oynent Qpportunity
Comm ssion (“EECC’) on Novenber 9, 1998, which resulted in the
EECC s issuing a Dism ssal and Notice of Right to Sue on July 13,
1999. Plaintiff filed the present |lawsuit on Cctober 12, 1999.

The purpose of the DRP is to “resolve clainms or

3 Perplexingly, the DRP which was attached as an exhibit to
t he Conpany’s Motion, and which is the only purported copy
avai lable to this Court of the DRP at issue in this case, states
that the DRP's effective date was June 1, 1996, rather than June
1, 1998. However, despite this discrepancy, the parties agree
that the effective date of the DRP was June 1, 1998.
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controversies, (as defined in the DRP arising out of an
Enpl oyee’ s enpl oynent or term nation), that an Enpl oyee may have
agai nst the Conpany or the Conpany may have agai nst the
Enpl oyee.” DRP at 1. The DRP provides for four nethods of
di spute resolution: (1) Open Door Policy; (2) Peer Review, (3)
Medi ation; and (4) Arbitration. The DRP states that “neither the
Conpany nor the Enployee may litigate [enploynent] clai ns agai nst
each other in a court.” |d. at 2. The only access to the courts
for either the enployee or the Conpany is to conpel arbitration
or enforce an arbitration award. 1d. at 13-14. However, the
arbitrator has the power to grant the sane | egal and equitable
relief that a judge could grant. [d. at 13. Plaintiff does not
di spute that the arbitration provision of the DRP is in
accordance with the Federal Arbitration Act (“FAA’) as well as
the Enpl oynent Di spute Resolution Rules of the Anerican
Arbitration Association. Furthernore, Plaintiff does not dispute
that, if in fact she agreed to arbitrate, the clains in her
Conplaint are within the scope of arbitrable clains under the
DRP. However, Plaintiff never attenpted to enploy any of the
four nmethods of dispute resolution provided by the DRP

The Conpany argues, essentially, that Plaintiff
accepted the terns of the DRP because she continued working for

t he Conpany for two nonths after she was nade aware of the policy



and conti nued working even after the DRP went into effect.?
Therefore, according to the Conpany, Plaintiff should be held to
the terns of the DRP and nust arbitrate her enploynent cl ai ns,
rather than be permtted to seek relief in this Court.
Plaintiff, however, contends that she never agreed to arbitrate
and cannot therefore be conpelled to do so.
1. STANDARD

A notion to conpel arbitration is viewed as a sunmmary

judgnent notion if the parties contest the making of the

agreenent. Lepera v. ITT Corp., No. 97-1461, 1997 W 535165, at

*3 (E.D.Pa. Aug. 12, 1997)(citing Par-Knit MIIls, Inc. v.

St ockbridge Fabrics Co., Ltd., 636 F.2d 51, 54 (3d Cr. 1980)).

In nost cases, a party has a right to a jury trial on this issue.
Id. However, if there is no genuine issue of fact concerning the
formation of the agreenent, the court should deci de whet her the
parties did or did not enter into the agreenent. 1d. Further,
the court should apply the summary judgnment standard, giving the
opposing party “the benefit of all reasonabl e doubts and
inferences that may arise.” Lepera, 1997 W. 535165, at *5
(citations omtted).

Moreover, “if a party to a binding arbitration

“*Wiile Plaintiff clains Plaintiff’'s enploynent ended on
June 15, 1998, the Conpany clains that it ended on June 28, 1998.
However, according to either party’s version, it is undisputed
that Plaintiff continued working beyond the effective date of the
DRP.



agreenent is sued in federal court on a claimthat the plaintiff
has agreed to arbitrate, it is entitled under the FAA to a stay
of the court proceeding pending arbitration . . . and to an order
conpelling arbitration . . . . If all clainms involved in the
action are arbitrable, a court may dismss the action instead of

staying it.” Seus v. John Nuveen & Co., Inc., 146 F.3d 175, 179

(3d Gr. 1998).
I11. DI SCUSSI ON
“[F] ederal |aw presunptively favors the enforcenent of

arbitration agreenents.” Harris v. Geen Tree Fin. Corp., 183

F.3d 173, 178 (3d Cir. 1999). The FAA was enacted to reverse the
| ongstanding judicial hostility toward arbitrati on agreenents and
to make them enforceable to the sane extent as other contracts.

ld. (citations omtted); Seus, 146 F.3d at 178; Wetzel v. Baldw n

Hardware Corp., No. Gv. A 98-3257, 1999 W 54563, at *2

(E.D. Pa. Jan. 29, 1999). Accordingly, the FAA directs courts
towards vi gorous enforcenent of arbitration, requiring that an
arbitration agreenent “shall be valid, irrevocable, and
enforceabl e, save upon such grounds as exist at law or in equity
for the revocation of any contract.” Seus, id. (quoting 9 U S. C

8 2); Wetzel, id. (citations omtted). Further, “a federal court

is authorized to conpel arbitration if a party to an arbitration
agreenent institutes an action that involves an arbitrable issue

and one party to the agreenent has failed to enter arbitration.”



Harris, 183 F.3d at 179.

Recently, in Wetzel, the United States District Court
for the Eastern District of Pennsylvania dealt with the precise
i ssue of whether the defendant-enployer’s unilaterally inposed
di spute resolution policy was an enforceabl e agreenent agai nst
the plaintiff-enployee. Wtzel, 1999 W. 54563. 1In that case,
the plaintiff continued working for his enployer despite the fact
that he had received a copy of the arbitration policy and
acconpanyi ng expl anatory nmenorandum |d. at *1. The policy
explicitly stated that acceptance was a condition of enpl oynent
and that both the enployer and its current enpl oyees were bound
by its terns. 1d. It also stated that the policy covered al
clains that either current and fornmer enployees or the enpl oyer
may have concerning the enpl oyee’s enpl oynent or term nation.
Id. However, nearly a year after he received a copy of the
policy wth acconpanyi ng expl anatory nenorandum and w t hout
follow ng any of the procedures set forth in the arbitration
agreenent, the plaintiff attenpted to bring a claimin federal
court against his enployer under the Age Discrimnation in
Enmpl oynent Act (“ADEA.”) 1d. The defendant filed a Mdtion to
Di sm ss and Conpel Arbitration, which the court granted.

The Wetzel court explained that because arbitration is
a matter of contract, the determ nation of whether an arbitration

agreenent is enforceabl e should be made under Pennsyl vani a | aw.



Id. at *3. Accordingly, the court exam ned whether there had
been an offer, acceptance of the offer and consideration, hol ding
that an enpl oyee policy or handbook will not be considered a
contract, unless a statenent by an enployer exists as to its
intent to be bound. 1d.

The court noted that the arbitrati on agreenent
explicitly bound the defendant-enployer to its terns. 1d. It
al so observed that the plaintiff had received the policy al ong
with an expl anatory nmenorandum and t hereby had notice of it
before he initiated his lawsuit. 1d. Mreover, the court held
that the plaintiff’s continued enpl oynent indicated his
acceptance of the policy, as well as provided consideration for
the arbitration agreenent, concluding that “as this court nust
generously construe the parties intentions in favor of
arbitrability, the explicit terns of the [DRP] and conti nued
enpl oynent of [the plaintiff] are sufficient basis for finding
that an enforceable arbitration agreenent exists.” 1d. at *4.

Simlarly, in Lepera, the plaintiff-enployee continued
to work after receipt of a unilaterally inposed nmandatory
arbitration policy and expl anatory nenorandum whi ch specifically
stated that the policy prevented enpl oyees fromaccess to a
judicial forumin enploynent disputes. Lepera, 1997 W. 535165,
at *4. \Wien the plaintiff failed to conply with the policy by

bringing tort clains against his enployer in federal court, the



court granted the defendant’s Mtion to Conpel Arbitration.®> The
court observed that the plaintiff “clearly and unequivocally

wor ked after receipt of the Policy and expl anatory Menorandum he
did not vacillate between working and not working.” I|d.
Accordingly, the court held that the plaintiff had “accepted [his
enpl oyer’s] offer of continued enploynent with a [sic]
arbitration provision in his contract when he continued worki ng
after he received the Policy,” and, therefore, nust arbitrate his

cl ai ms. ld. at *5. See also Venuto v. lInsurance Co. of N. Am,

No. Cv. A 98-96, 1998 W. 414723, at *5 (E.D.Pa. July 22,
1998) (“[ A n enpl oyee’s decision to continue working with an

enpl oyer for a substantial period of tinme after the inposition of
a new policy denonstrates acceptance of its terns.”)

Gui ded by the above principles, in the instant case, we
find that an enforceable arbitration agreenent existed between
Plaintiff and the Conpany. It is undisputed that in April of
1998, two nonths before her alleged constructive discharge,
Plaintiff received a copy of the DRP, was shown a vi deot ape
explaining the DRP, and was notified that the DRP would be in
effect as of June 1, 1998. The DRP clearly explains that it is
equal ly binding on the Conpany as well as its enpl oyees, in that

nei ther the Conpany nor the enployees nmay litigate in a court of

> The Mdtion to Conpel Arbitration was granted as to al
but one defendant, the clains agai nst whomthe court found not to
be arbitrabl e under the policy.



| aw any clainms arising out of an enpl oyee’ s enpl oynent or
termnation. Such notice afforded to Plaintiff, in April of
1998, of the future inplenmentation of the DRP is sufficient to
constitute an offer of continued enpl oynent subject to the terns
of the DRP

It is also undisputed that Plaintiff continued to work
for Defendant, beyond the effective date of the policy, until her
al | eged constructive di scharge on or about June 15, 1998. Her
conti nued enpl oynent for two nonths after being nmade aware of the
future inplenmentation of the DRP, and beyond the DRP's effective
date, is sufficient to constitute both acceptance of the
Conpany’s offer as well as consideration for an enforceable
arbitration agreenent. Therefore, viewi ng the undisputed facts
inthe light nost favorable to Plaintiff, we find that there was
an offer of continued enpl oynent subject to the terns of the DRP
acceptance of the offer and consideration. As such, Plaintiff
is bound by the arbitration provision of the DRP, and her
Conpl aint is dismssed.

An appropriate Order follows.



