IN THE UNI TED STATES DI STRI CT COURT
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V. ; CRI M NAL NO. 99-00381-01 & 02

ANTONI O SCULCO and
JASON FRANK BORELLI

OPI Nl ON AND ORDER

Van Ant wer pen, J. February 3, 2000
. 1 NTRODUCTI ON

This case began with an indictnment filed on July 7, 1999,
nam ng only defendant Antonio Sculco in three separate counts.
This was followed with a superseding indictnent (the "Superseding
I ndi ctment”) nam ng bot h defendant Antoni o Scul co and def endant
Jason Frank Borelli. Borelli was only charged in count 2, while
Scul co continued to be naned in all three counts. Scul co was
initially before this court on August 25, 1999 for a bail hearing
and the court ordered him det ai ned.

On Friday, January 21, 2000, Sculco pled guilty to counts 1,
2 and 3 of the Superseding Indictnment charging himwth:
Possession with Intent to Distribute nore than 5 grans of cocai ne
base, that is, "crack", in violation of Title 21, United States
Code, Section 841(a)(1l); Possession with Intent to Distribute
heroin, in violation of Title 21, United States Code, Section

841(a)(1l); and Possession of a Firearmin furtherance of a drug



trafficking crinme, in violation of Title 18, United States Code,
Section 924(c)(1), all arising from Scul co's possessi on of
approximately 17.43 grans of crack cocai ne, approximately 74.8
grans of heroin, and a Keltec P11 9-m | lineter handgun, in

Readi ng, Pennsyl vania, on May 13, 1999.

The sanme day, Borelli pled guilty to count 2 of the
Supersedi ng I ndi ctnment charging himw th Possession with |Intent
to Distribute heroin, in violation of Title 21, United States
Code, Section 841(a)(1), all arising fromBorelli's possession of
approximately 74.8 grans of heroin, in Reading, Pennsylvania, on
May 13, 1999.

The pleas were conditional under Fed. R Crim P. 11(a)(2)!
al l owi ng each defendant to appeal this court’s ruling with regard
to suppression notions filed by the defense. Each defendant
i ndi cated satisfaction with the Governnent's response to al
other pretrial notions and these will not be appealed. W issued
an order on January 21, 2000, denying these other notions as
moot. W conducted a hearing on each defendant's suppression
nmotion that sanme day and at the end of the hearing, ruled from
the bench that the notions were denied. W reserved the right to
file a detail ed nenorandum setting forth its findings of fact and

conclusions of lawwith regard to suppression issues. This

Inthisdistrict, it is aso known as a Zudick plea. See United States v. Zudick, 523 F.2d
848 (3d Cir. 1975).




menor andum presents those findings and concl usi ons.

I'1. FINDINGS OF FACT

The suppression hearing held on Friday, January 21, 2000,
dealt primarily with the entry by Reading Police into a row house
at 214 South Fourth Street in Reading, Pennsylvania. The court
makes the follow ng findings of fact with regard to the
suppressi on heari ng.
(1) On May 13, 1999, two Readi ng, Pennsylvania police officers
Aivieri and Gooch were on routine bicycle patrol. Although
their uniforms were sonmewhat nodified to better accommodate the
physi cal demands of riding a bicycle, the officers were
nevertheless clearly identifiable as police officers. Their
uni fornms di spl ayed a badge and had large letters that spelled
“police” on them The officers had weapons and two-way radi os.
Oficer Aivieri had ten years of police experience. Hearing
Tr., at 30-31.
(2) When the officers were in the area of South Fourth Street in
Readi ng, which is not their usual area of patrol, at
approximately 6:30 p.m, at a distance of approximately 4 or 5
car lengths away, the officers saw an adult male in blue clothing
standing on a street corner. Hearing Tr., at 31-33, 67. The
of ficers did not recognize who this nale was at that tine.

Hearing Tr., at 68.



(3) The male |looked in the direction of the two police officers
and al t hough nothing was said by the officers or the male, the
mal e i medi ately | owered his head and ran at hi gh speed across
the street and through the front door of a row house at 214 South
Fourth Street. Hearing Tr., at 32-33, 74. He was running so
fast that he did not |look for traffic as he crossed the street.
Hearing Tr., at 70. His actions attracted the attention? of the
police officers. Hearing Tr., at 34.

(4) The officers followed the male to 214 South Fourth Street.
The officers were not famliar with this house and thought that

t he row house at 214 South Fourth Street was abandoned because a
| arge front wi ndow was boarded up and one of the windows in the
door was al so boarded up. Hearing Tr., at 34, 36, 72. The court
vi ewed phot ographs of the house at the suppression hearing and we
find that the belief of the officers that the property was
abandoned was a reasonabl e one.

(5 The front door opened directly onto the public sidewalk.

One of the officers went to the front door and knocked on the
door for a long period of tinme. Hearing Tr., at 36-37. He also
yell ed “Reading Police” |loudly several tinmes. Wen no one

answered, he |ooked in the mail slot, but being bl ocked off so

*Obviously, the court did not witness the male running on the evening in question. Words
often cannot adequately describe all the unusual or furtive actions that can giveriseto a
reasonable suspicion in atrained police officer. We are satisfied that the overall effect of the
actions of the adult male on the evening in question were sufficient to raise a reasonable
suspicion in the two Reading police officers.



that it was not possible to see inside the hone, he tried the
door to see if it was |locked and found that it was |ocked. H's
intention had been to open the door and yell “police” inside the
house. No entry was nmade by the police into the house at 214
South Fourth Street at this tinme. Hearing Tr., at 74-76.

(6) The officers then talked to a next-door nei ghbor who told
themthat a man naned Tony lived in the house at 214 South Fourth
Street. The officers concluded that the hone was not abandoned
but felt that under the circunstances there was nothing further
that they could do. At that point, as they prepared to | eave the
area on their bicycles, they heard a dog barking in the backyard
of the other house adjoining the house at 214 South Fourth
Street. Separating these houses was an encl osed all ey way
comonly called a breeze way. The breeze way had a | ocked gate
with nmetal bars which adjoined the sidewal k. Hearing Tr., at 37-
40, 75-77.

(7) The dog’'s barking attracted the attention of the officers
because of its intensity. Although their viewwas |imted? the
of ficers could see the dog through the breeze way. The dog was

| ooki ng up at the house at 214 South Fourth Street. One of the

of ficers saw an individual dressed in blue clinbing dowmn fromthe

3We have viewed photographs of the breeze way and find that it was possible to see down
it. Wedo not credit the testimony at the hearing of Sculco's father that it is not possible to see
down the breeze way. Furthermore, on cross examination this witness admitted that it was
possible to see down the breeze way to some extent.
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roof of 214 South Fourth Street. Hearing Tr., at 40-41.

(8) The officers returned to the nei ghbor and asked if they
coul d have access to the neighbor’s rear yard which adjoi ned the
back yard of 214 South Fourth Street. The nei ghbor conpli ed.
The officers went through the neighbor’s house and as they
energed in the rear yard they could see four adult males. Three
of the four males were in the neighbor’s yard in the process of
clinmbing a fence which gave access to an adjoi ning street naned
Carpenter Street. A fourth male, in blue clothing, had just
clinbed over another fence between the neighbor’s yard and 214
South Fourth Street. The fence had been tranpl ed down and bent.
The officer could also see an second-story w ndow at 214 South
Fourth Street, which had been pushed as far open as it woul d go.
It was obvious fromthe open wi ndow, the way in which the wire
fence had been tranpled down, and the direction of travel of the
mal es, that they had just energed from 214 South Fourth Street.
Hearing Tr., at 41-43.

(9) The officers believed that a burglary was in progress at 214
South Fourth Street. Hearing Tr., at 46. One officer pursued
the adult males who had just clinbed the fence while the other
officer immediately radioed in a call for additional police

assi stance. One officer was successful in catching two of the

i ndi vidual s on Carpenter Street. Both of these individuals were

out of breath, sweating profusely and panting heavily. The



i ndi vi dual s who were apprehended were Jason Borelli, a defendant
in this case, and his brother, Frank Borelli. Hearing Tr., at
44- 46, 87-89.

(10) The officer asked the two brothers why they had junped out
of the window and ran. They said they ran because they were
scared when they saw the police. They also stated that the
person at 214 South Fourth Street |let themuse the house. The
of fi cer asked who that person was and they said they did not know
his full nanme, identifying himonly as “Fat Tony.” Hearing Tr.,
at 45-47.

(11) The officers did not believe the story given by the two
Borelli brothers. Hearing Tr., at 111-113. They believed that a
burglary had been carried out and that it mght still be in
progress. Hearing Tr., at 45. They again knocked on the front
door of 214 South Fourth Street and, getting no answer, got

perm ssion fromthe nei ghbor to clinb the neighbor's fire escape.
Hearing Tr., at 47.

(12) Oficer Aivieri then crossed onto the roof of 214 South
Fourth Street and | ooked in the open wi ndow fromthe outside. By
this point, other officers had arrived and secured the house
front and back. O ficer Aivieri noted that the roomwas in

di sarray, clothing was strewn about, and the knob of the inside
door leading to the roomfroman interior hallway had been broken

off. He again yelled “Reading Police” loudly several tines, but



received no response. Hearing Tr., at 47-49.

(13) Oficer Aivieri concluded that a burglary had been or was
still in progress and that inside he mght find nore burglars or
a victimwho was in need of imedi ate police assistance.? He
entered through the w de-open w ndow and two ot her officers
followed himinto the prem ses at 214 South Fourth Street. They
conducted an initial sweep |ooking only for individuals who were
either crimnals or in need of assistance. Hearing Tr., at 48-
53.

(14) The officers went down a hallway and found a door to another
bedroom They banged on this door and yelled “Readi ng Police”,
but there was no response. They then forced open the door and
found the defendant, Antonio Sculco, lying on a mattress on the
floor asleep. Imediately next to the mattress in plain view was
a 9mm handgun and a plastic bag with a white substance in it.
There were other enpty packets strewn around the bed. Hearing
Tr., at 51-55.

(15) When Antonio Scul co woke up, he imedi ately put his hand on
the gun. One of the officers seized the gun and took it away.

O ficer Aivieri recognized Scul co as a person who had been his

jeweler. Fromhis years of experience, he also recognized that

“The common-sense concerns abound. There might have been burglars inside who were
still carrying out the crime, destroying evidence, escaping or hiding from the police. There might
have been victimsinside, in need of immediate police assistance because they were injured,
physically restrained, or being held at gunpoint. We find that these concerns were real, urgent
and deserving of an immediate response.



t he substance in the bag appeared to be a controlled substance.
Scul co | ooked at the officer and said, “Sal?” The officer said,
“Tony, what are you doing here? Are you into this shit?” Sculco
answered, “You know, Sal.” Hearing Tr., at 54-56.

(16) The officers asked Sculco for identification, which he
produced, and they determ ned that he was lawfully on the

prem ses and was not a burglar. Hearing Tr., at 114-118. Sculco
al so stated that no one el se was supposed to be in the house

al t hough he allowed the Borellis to use the house fromtine to
time.® One of the officers went downstairs and saw two-way
radi os and drug paraphernalia, including packaging material, on a
dining roomtable in plain view He heard another officer ask
Sculco, “Is that all you have?” Sculco said, “Yes, that’'s all
have, you can search if you want.” Hearing Tr., at 56-57.

(17) The police continued to | ook around and found heroin in a
refrigerator. At this point in tinme, they determ ned that they
shoul d obtain a fornmal search warrant. The officers “froze” the
house at 214 South Fourth Street and restricted access until the
warrant was obtained. Hearing Tr., at 57-58. The validity of
this warrant is not questioned by the defense except to the

extent that it relied upon information obtained in the initial

°As noted, the police had also been told by a neighbor that a man named "Tony" lived in
the house and the Borélli brothers had said the person who had let them use the house was "Fat
Tony". Wefind that the belief of the officers that Sculco was in charge of the house was
reasonable under all the circumstances.



warrantless entry into the house.

I11. D SCUSSI ON
A St andi ng

The suppression hearing began with testinony fromtwo
def ense wi tnesses for the purpose of establishing the standing of
each defendant to seek suppression of evidence. On this issue,
we find the testinony of Teresa Sculco to be credible. She
testified that her father owned the property at 214 South Fourth
Street and that to her know edge, although Borelli was permtted
to enter the house when he wanted, he was not there very nuch and
did not sleep over. W do not credit the testinony of Scul co
that Borelli stayed over five or six times. W decline to do so
because of the manner in which Sculco testified, the interest of
Scul co and his fellow defendant in the outcone of this case, and
the conflict of his testinmony with that of Teresa Scul co. W
find that Borelli did not stay overnight in the hone and that he
| acked sufficient standing to seek suppression of evidence seized
from the house.

We find that Scul co does have standing to seek suppression
of evidence based upon the testinony that he was regularly
staying in the home so that he could repair it. This is
consistent with Sculco's statement to the police on May 13, 1999

that only he was permtted in the prem ses, although he sonetines
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gave perm ssion to others to use the premses. It is also
consistent wth the statenent by the neighbor that a man by the
name of Tony lived in the house and the statenent by the Borell
brothers that the person who |l et them use the house was Fat Tony.
During the hearing, the defense nmade an anatom cal profference of
the size of Sculco, and we noted that he was of anple girth.

The evi dence concerning the actual entry into the hone
consisted alnost entirely of the testinony of Oficer Aivieri.
The defense presented only the testinony of Scul co's father,
Doneni co Scul co, who first stated that it was i npossible to see
down the breeze way and then contradicted hinself on cross-
exam nat i on. As noted, we have found that it was possible to
see down the breeze way. W found the testinony of Oficer
Aivieri to be fully credible. He had a good nenory and his
answers were direct, consistent and truthful, whether they worked
to his benefit or not. Hs testinony did not vary in any
significant way fromthe [imted findings of fact we nade with
regard to the bail hearing on August 25, 1999. Hi s testinony
remai ned basically unchanged on cross-exam nati on and was
consistent with the affidavit to the conpl aint, which the defense
i ntroduced into evidence.

As the defense bears the burden of showi ng standing to
contest the search of 214 South Fourth Street, we find that only

Scul co, as a threshold matter, has net this burden. W do not
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find under the circunstances that Borelli had a legitimte or

reasonabl e expectation of privacy in that house. See Raw ings V.

Kent ucky, 448 U.S. 98 (1980); Rakas v. Illinois, 439 U S 128

(1978). "Fourth Amendnent rights are personal rights which
may not be vicariously asserted." Rakas, 439 U S at 133-34
(quotations and citations omtted). As the Rakas court went on
to wite:
[a] person who is aggrieved by an illegal search and
sei zure only through the introduction of damagi ng
evi dence secured by a search of a third person's
prem ses or property has not had any of his Fourth
Amendnent rights infringed. And since the exclusionary
rule is an attenpt to effectuate the guarantees of the
Fourth Amendnent, it is proper to permt only
def endants whose Fourth Anmendnent rights have been
violated to benefit fromthe rule's protections.
ld. at 134 (citations omtted).
As a defendant nust show that his reasonabl e, personal
expectation of privacy has been violated in order to prevail in

the matter of standing, see United States v. Salvucci, 448 U. S.

83, 86-87 (1980), it is clear that Borelli does not have standing
to contest the search of 214 South Fourth Street. H's Fourth
Amendnent rights have not been violated by the search of the hone
t hat, based upon our findings of fact, he did not even spend any
significant tinme in, nor did he sleep over. |In fact, there is
uncontroverted testinony that Borelli was not even present at the
time the search was conducted. However, as we have deci ded that

Scul co has cleared this initial hurdle, we shall now nove the
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di scussion along to the next issue.
B. Probabl e Cause and Exi gent Ci rcunstances for Entry
Probabl e cause demands only an "assessnent of probabilities

in particular factual contexts." |Illinois v. Gates, 462 U S.

213, 232 (1983). As the Suprene Court expl ains:

In dealing with probable cause, . . . as the very nane
inmplies, we deal with probabilities. These are not
technical; they are the factual and practical

consi derations of everyday |ife on which reasonabl e and
prudent nmen, not |egal technicians, act.

ld. at 231 (quoting Brinegar v. United States, 338 U. S. 160, 175

(1949)).

In sum "probable cause is a fluid concept . . . [which is]
not readily, or even usefully, reduced to a neat set of |egal
rules." Gates, 462 U. S. at 232. The Suprene Court thus affirned
the totality of the circunstances approach to this inquiry.
Clearly, the task of assessing whet her probable cause exists is
not rocket science; rather, it is within the province of a
"reasonabl e and prudent" person to nmake such determ nati ons.

We find that the officers were reasonable in their belief
t hat probabl e cause existed to enter 214 South Fourth Street.
The uncontradi cted evidence that the officers were not in their
usual patrol area and were unfamliar with the hone in question
negat es any thought that they used the situation which arose on
May 13, 1999 as an excuse or ruse to gain entry to a known “drug

house”. W are also struck by the great restraint that the

13



police showed before they finally felt that they nust enter the
home. Even when they believed that a burglary was in progress
they did not enter until they |ooked through the open w ndow and
saw t he broken door |atch and ransacked room This, coupled with
t he open wi ndow, flight of four nmales fromthe hone when the
pol i ce approached, adm ssion of two nales that they were fleeing
fromthe police, inability of these males to give the full nane
of the owner of the hone, and probability that the initial person
in blue who fled was a | ookout, clearly gave rise to probable
cause in the eyes of trained police officers and exi gent
circunstances. The inability to contact anyone in the hone
hei ght ened t he concern.

In addition, there is case law that deals with simlar
situations to the case at bar, which we believe buttresses our
hol ding that the entry by the officers into the premses is
supported by probabl e cause and exigent circunstances as a matter
of law. Because the officers reasonably believed under the
circunstances that a burglary was in progress, we find that
probabl e cause and exi gent circunstances existed. See, e.q.,

Reardon v. Woan, 811 F.2d 1025, 1029 (7th Gr. 1987) (holding

that exigent circunstances justified warrantless entry where
officers were faced with a call reporting burglary in progress);

United States v. Singer, 687 F.2d 1135, 1144 (8th Cr. 1982)

(hol di ng that exigent circunstances justified warrantless entry

14



where it seenmed apparent that a burglary was in progress),
affirmed in relevant part, 710 F.2d 431 (1983) (en banc). W

believe that these cases stand for the proposition that exigent

circunstances will be found to exist, whether or not a burglary
is actually in progress, as long as a police officer reasonably

believes a burglary is being carried out.

Police are entitled to nmake a warrantless entry into a hone
where “exigent circunstances” are present. The Suprene Court
has, through its rulings, indicated that generally, there are
exi gent circunstances present where evidence is in danger of
bei ng destroyed, a suspect is likely to disappear, or there is a

threat to the safety of officers or the public. See, e.qg., Cupp

v. Mirphy, 412 U S 291 (1973) (evidence in innm nent danger of

destruction); Warden v. Hayden, 387 U S. 294 (1967) (safety of

officers in jeopardy); United States v. Santana, 427 U.S. 38

(1976) (officers in hot pursuit of a suspect); Mnnesota v.

A son, 495 U S. 91 (1990) (suspect likely to flee). W also note
that we are to look to the “totality of the circunstances” when
reviewing an officer’s evaluation of the existence of exigent

circunstances. United States v. Rubin, 474 F.2d 262, 268 (3d

Cr. 1973).
Further, we rnust not allow our perfect hindsight to control
t he decision. Instead, we nust decide only whether the officer’s

determ nati on was objectively reasonable at the tine in question,
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based on the reasonably discoverable information available to the

officer at the tine. United States v. Tibolt, 72 F.3d 965, 969

(1% Gir. 1995). In the case at bar, it is not difficult for us
to conclude that the officer was reasonable in determ ning that
exi gent circunstances were present, based on all of the evidence.
See Part |1, supra. As Singer stated, “[i]t would defy reason to
suppose that [the officers] had to | eave the area and secure a
warrant before investigating, |eaving the putative burglars free
to conplete their crime unnolested.” Singer, 687 F.2d at 1144
(enmphasis supplied). “It is only ‘unreasonable’ searches and
sei zures that the fourth anmendment forbids.” 1d.

Further, a recent Suprene Court decision | ends support to
the officers’” initial followthrough after their w tnessing the
mal e dressed in blue running at great speed froma street corner

into 214 South Fourth Street. See lllinois v. Wardl ow, 2000 U.S.

Lexis 504, *10, -- U S. -- (January 12, 2000). In Wardlow, the
Suprene Court’s majority held that “unprovoked flight upon
noticing the police” created a reasonabl e suspicion such that the
police could conduct an investigative stop, including a
protective pat-down search for weapons, w thout violating the
Fourth Amendnent.

Al though in the case at bar we find that, under the
circunstances, the evasive behavior of the male dressed in blue

created in the officers a reasonabl e suspi ci on which woul d have

16



permtted themto conduct an investigative stop, including a pat-
down search for weapons, this issue is noot because the officers
did not manage to detain himor talk to himbefore he entered 214
South Fourth Street. W note further that a reasonabl e suspicion

can ripen into probable cause. See United States v. Dotson, 49

F.3d 227, 230 (6'" Gr. 1995).

By this reasoning, we believe that the officers in the
i nstant case acted properly in their efforts to contact the
person who had fled fromtheminto what they reasonably believed
was an abandoned house.® Furthernore, the two officers |earned
nothing fromtrying the front door and | ooking in the mail slot.
The only thing that resulted fromthe officers’ follow ng the
mal e dressed in blue was that the officers were in front of the
house at 214 South Fourth Street when persons fled fromthe rear
of the honme. The officers had every right to be in front of the
home on a public sidewal k, whether they were pursuing a
reasonabl e suspi ci on or not.
C. Warrant| ess Searches

Al t hough the officers in this case are the | ocal Reading
police, the validity of searches and seizures in our court is

governed by federal |law and not state law. United States v.

®It appears that under such circumstances, the officers may not have needed a search
warrant, although the issue is moot because at this point, they did not yet enter or search the
premises. See, e.0., United Statesv. Sledge, 650 F.2d 1075, 1079 (9" Cir. 1981); United States
v. Brazel, 102 F.3d 1120, 1148-49 (11" Cir. 1997).
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Ri ckus, 737 F.2d 360, 364 (3d Gr. 1984).

1. Plain View

Itens of evidence spotted in plain view may properly be
sei zed, so long as there are al so exigent circunstances and
probabl e cause exists to believe that the itens in question are

evidence of a crinme or its contraband. Arizona v. Hicks, 480

U S 321, 326 (1987). Thus, it was proper for the officers, who
were in the honme pursuant to probabl e cause and exi gent
circunstances, to take control of the 9mm handgun and the plastic
bag with a white substance in it (that the officers reasonably
believed was a controll ed substance), both in the vicinity of

Scul co, as well as other itens of evidence spotted in plain view

el sewhere in the hone. See also Coolidge v. New Hanpshire, 403

U S. 443 (1971); Horton v. California, 496 U S. 128 (1990).

In Horton, the Suprenme Court held that even evidence found
ot her than through inadvertence was excepted fromthe warrant
requi renment of the Fourth Amendnent, so long as three conditions
were satisfied: (1) the officer was not in violation of the
Fourth Amendnent “in arriving at the place fromwhich the
evidence could be plainly viewed,” 1d. at 136; (2) the evidence’'s
“Incrimnating character nust also be imedi ately apparent”, id.
at 137 (internal quotations and citations omtted); and (3) the
of ficer nmust “have a lawful right of access” to the evidence in

guestion, id.
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In the case at bar, the police have satisfied all three of
the requirenents above. The officers were in 214 South Fourth
Street based on probabl e cause and exi gent circunstances, as
descri bed, supra. The officers’ collective experience nade the
incrimnating nature of this evidence i medi ately apparent. As
Oficer Aivieri testified at the suppression hearing, he
recogni zed that the substance in the bag near Scul co appeared to

be a controll ed substance. See United States v. Benish, 5 F. 3d

20, 25 (3d CGr. 1993). Thirdly, because the evidence was in
pl ain view and due to the presence of exigent circunstances, the
officers had a lawful right of access to such evidence.’

2. Subsequent Vol untary Search of Hone

“A search undertaken pursuant to voluntary consent is not

unconstitutional.” United States v. Kikunmura, 918 F.2d 1084,

1093 (3d Cir. 1990). The presence of Sculco in bed on the
prem ses, coupled with his assertion that no one el se was al | oned

on the prem ses, the fact that Oficer Adivieri knew him and the

"We find the Horton court’ s footnote on this point helpful:

Thisissimply acorollary of the familiar principle discussed above, that no
amount of probable cause can justify a warrantless search or seizure absent
‘exigent circumstances.' Incontrovertible testimony of the senses that an
incriminating object is on premises belonging to a criminal suspect may establish
the fullest possible measure of probable cause. But even where the object is
contraband, this Court has repeatedly stated and enforced the basic rule that the
police may not enter and make a warrantl ess seizure.

Horton, 496 U.S. at 137, note 7 (internal quotations and citations omitted).
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fact that the officers were told that “Tony” and “Fat Tony” I|ived
there by others, were sufficient to cause the officers to
reasonably believe that the defendant possessed common authority
over the prem ses and could authorize a search. The search
conducted pursuant to such an authorization is valid even if it

turns out a defendant |acked such authority. 1llinois v.

Rodri quez, 497 U.S. 177, 185-86 (1990). Thus, after the initial
di scovery of drugs and a firearmin the vicinity of Sculco, his
voluntary consent to search (“you can search if you want.”)

vitiated the need for a search warrant. See Schneckl oth v.

Bust anonte, 412 U. S. 218, 219 (1973).

The Fourth Amendnent generally prohibits entering a person's
home without a warrant, whether to nmake an arrest or to search

for specific objects. lllinois v. Rodriguez, 497 U S. at 181

(1990). However, the prohibition "does not apply . . . to
situations in which voluntary consent has been obtained, either
fromthe individual whose property is searched . . . or froma
third party who possesses common authority over the prem ses
S N

Very clearly, then, warrantl ess searches nmay be conducted
where a suspect has consented voluntarily. Further, to determ ne
whet her voluntary consent has been given, an objective,
reasonabl eness, standard is enployed. It does not matter whether

a suspect actually consented, so |long as a reasonabl e police
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of ficer would have believed that he had. As the Suprene Court in

Rodri guez expl ai ns:

Because many situations which confront officers in the
course of executing their duties are nore or |ess

anbi guous, room nust be allowed for sone m stakes on
their part. But the m stakes nust be those of
reasonabl e nmen, acting on facts |eading sensibly to

t heir concl usions of probability.

Id. at 186 (quoting Brinegar v. United States, 338 U S. 160, 176

(1949)). Al that the Fourth Arendnent requires is that the | aw
enforcement official decide the issue of consent in a reasonable
manner .

Under the totality of the circunstances, the officers were
reasonabl e in concluding that Sculco had voluntarily consented.
We find that Scul co's consent was given intelligently, in the
absence of duress or coercion, express or inplied, and was
unequi vocal . Scul co's conduct also confirns the validity and
vol untariness of the search. Scul co, although sleeping when the
officers first arrived, woke up alnost imediately after the
officers entered the room where he was found asl eep; he instantly
recogni zed Oficer Aivieri fromtheir past business dealings
(“Sal ?”, Scul co exclainmed, upon seeing Oficer Aivieri standing
above him; he did not appear fearful or incoherent.

Furt hernore, although we believe Scul co gave his consent to
search both knowingly and intelligently, one need not waive one’s

Fourth Amendnent rights knowngly or intelligently. Schneckloth,

412 U.S. at 241. One need only be acting voluntarily. This, in
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turn, “is a question of fact to be determned fromthe totality
of all the circunstances.” |d. at 227.

The Fourth Amendnent only gives a citizen the right to be
free fromunreasonabl e searches, and not the right to be free
fromany warrantl ess search or searches in general.

D. M r anda

Al t hough not raised by the parties, we believe that no
Mranda rights attached in the context of the search of 214 South
Fourth Street. Sculco was not entitled to be inforned of his
right to refuse to consent to the warrantl ess search of the hone.

See, e.0., United States v. Zapata, 18 F.3d 971, 977 (1st Cr.

1994) ("the rule is that a failure to informa suspect that he is
entitled to withhold his consent . . . , though relevant to the
i ssue of voluntariness, does not preclude a finding of

consent."); United States v. lLattinore, 87 F.3d 647, 651 (4th

Cr. 1996); United States v. Gonzales, 79 F.3d 413, 421 (5th Cr

1996) ("there is no absolute requirenent that the governnent
establish that the [suspect] knew [he] could refuse [the

search]").

V. CONCLUSI ON
We find that only Scul co has standing to seek suppression of
t he evi dence seized at 214 South Fourth Street. W also find

that the entry by the officers into 214 South Fourth Street is
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supported by probabl e cause and exigent circunstances. W
further find that Scul co gave his voluntary consent to the search
of 214 South Fourth Street and that Sculco was not entitled to a
M randa warning. For all these reasons, we find that no
constitutional violation was commtted and Scul co's Mtion is

DENIED in its entirety. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. CRI M NAL NO. 99-00381-01 & 02

ANTONI O SCULCO and
JASON FRANK BORELLI

ORDER

AND NOW this 39 day of February, 2000, upon consi deration
of Antonio Sculco’ s “Mdition to Suppress Results of Warrantl ess
Search and Sei zure and to Suppress Results of Warrantl ess Search
and Seizure (sic) and to Suppress Al Evidence Obtai ned Under
Subsequent Search Warrant Obtained as a Result of the Warrantl ess
Search” and nenorandum of | aw attached thereto, filed August 20,
1999; Jason Borelli’s “Mdtion to Suppress the Results of
Warrantl ess Search and Sei zure and to Suppress Al Evidence
(bt ai ned Under Subsequent Search Warrant Obtained as a Result of
the Warrantl ess Search” and nenorandum of |aw attached thereto,
filed Septenber 13, 1999; and the testinony obtained fromthe
January 21, 2000 suppression hearing; it is hereby ORDERED
consistent with the foregoing Menorandum t hat each Defendant's

Motion to Suppress is DENIED and DISMSSED in its entirety.

BY THE COURT:
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Franklin S. Van Antwerpen, U S. D.J.
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