IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. : CRIM NAL NO. 96-202-03
LU S M MAYO
VEMORANDUM

Br oderick, J. February 3, 2000

On January 19, 2000, after two hearings, this Court granted
the Governnent’s notion for departure pursuant to United States
Sentencing Guideline 8§ 5K1.1 and deni ed the Defendant’s notion
for departure pursuant to 8 8 5H1.4 and 5K2.0. The Court
departed downward from a gui deline range of 51 to 63 nonths, and
sent enced Defendant Mayo to 14 nonths inprisonment foll owed by
three years supervised rel ease. The Court further ordered that
Def endant pay a special assessnent in the anount of $2,000, and
ordered restitution in the anmbunt of $300, 000. At the January
19, 2000 sentencing hearing, the Court ordered Defendant to
surrender for service of sentence at 2 p.m on February 2, 2000.

On the norning of February 2, the Court received a fax from
Def endant’ s counsel entitled “Mtion for Rel ease Pendi ng Appeal .”

The Governnent has opposed the notion. For the reasons which

follow, the Court will deny Defendant’s notion

Backar ound

Def endant Mayo was indicted, along with co-defendants

Jerrell Breslin, Mrris Chucas, Leslie Mersky and Steven Sionkin



on May 9, 1996. Trial began on June 9, 1997. On June 5, 1997,
just days before trial, Defendant Mayo filed a notion for a

conti nuance of the trial and a notion for a severance fromhis
co-defendants on the basis of his newy diagnosed prostate
cancer. This Court pronptly held a hearing on June 6, 2000 and,
on the day of jury selection, this Court granted Defendant Mayo’ s
notion for a continuance and severed himfromthe remaining

def endants.

After a newtrial date was set, Defendant Mayo decided to
plead guilty. This Court originally schedul ed a change of plea
hearing for January 31, 1998, and | ater granted conti nuances of
said hearing due to Defendant’s illness, his inability to retain
counsel, and his indecision as to whether he wi shed to proceed to
trial or plead guilty.

Finally, on April 17, 1998, Defendant Mayo pled guilty to
one count of conspiracy to conmt wre fraud, in violation of 18
US C 8§ 371; twenty-seven counts of wire fraud, in violation of
18 U.S.C. § 1343; and twelve counts of unlawful nonetary
transactions, in violation of 18 U S.C. §8 1957. Sentenci ng was
originally schedul ed for August 5, 1998. For various reasons,

t he sentencing was reschedul ed nine tinmes over a period of
ei ght een nont hs.

On January 12, 2000, this Court held the first of two
hearings to determ ne an appropriate sentence for Defendant.

Def endant wi thdrew his objections to the factual findings and

gui del i nes applications in the presentence report, and this Court
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found that the guideline range was 51 to 63 nonths inprisonnment.
The Court heard argunent regarding the Governnment’s notion for
downwar d departure pursuant to United States Sentencing Cuideline
§ 5K1.1. The Court also heard statenents fromthe Defendant,

Def ense counsel, and the Governnent regardi ng Defendant’ s notion
for downward departure based on health. 1In a notion filed the
day before the hearing, Defendant had noved for downward
departure pursuant to U S.S.G 8 § 5H1.4 and 5K2. 0 based on

Def endant’ s prostate cancer.

At the January 12, 2000 hearing, the Court noted that the
record as to Defendant’s health was undevel oped and therefore
insufficient to support a downward departure. Moreover, the
Court noted that Defendant had not conplied with the Probation
Ofice in disclosing his financial information. The Court
conti nued the sentencing for one week, to give the Defendant an
opportunity to submt nore recent nedical and financial records
to the Court and the Governnent.

On January 19, 2000, the Court held a second sentencing
heari ng. The Court acknow edged recei pt of Defendant’s
suppl enment al nmenorandum whi ch cont ai ned addi ti onal nedica
records, and the Governnment’s supplenmental letter fromthe Bureau
of Prisons. The Court heard argunent from Defense counsel and
t he Governnent regardi ng Defendant’s notion for downward
departure based on heal th.

Bef ore i nposing sentence, the Court granted the Governnent’s

notion for downward departure for substantial assistance pursuant
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to 8§ 5K. 1. and denied the Defendant’s notion for downward
departure based on health, pursuant to 8 8§ 5H1.4 and 5K2.0. The
Court sentenced Defendant to 14 nonths incarceration followed by
three years supervised release. In addition, the Court ordered
paynment of $300,000 restitution and $2,000 speci al assessnent.
The Court ordered Defendant Mayo to surrender for service of
sentence at 2 p.m on February 2, 2000.

Def endant Mayo filed a notice of appeal on January 28, 2000.
On the norning of February 2, 2000, the Court received, via fax,
a copy of Defendant’s “Mtion for Rel ease Pendi ng Appeal .”

Legal Standard

The issue of bail pending appeal is addressed in 18 U S.C. §
3143(b). Section 3143(b) provides in relevant part:

.. the judicial officer shall order that a person
who has been found guilty of an offense and sentenced
to a termof inprisonnent, and who has filed an appeal
or a petition for a wit of certiorari, be detained
unl ess the judicial officer finds-- (A by clear and
convi ncing evidence that the person is not likely to
fl ee or pose a danger to the safety of any other person
or the community if released under section 3142(b) or
(c)of this title; and (B) that the appeal is not for
t he purpose of delay and raises a substantial question
of law or fact likely to result in (i) reversal; (ii)
an order for a newtrial; (iii) a sentence that does
not include a termof inprisonnent, or (iv) a reduced
sentence to a termof inprisonnent |ess than the tota
of the tine already served plus the expected duration
of the appeal process...

The Third G rcuit has provided guidance in applying this

statute. See United States v. Mller, 753 F.2d 19, (3d GCr.
1985). Under Section 3143(b), the defendant seeking bail bears

t he burden of showing: (1) by clear and convinci ng evidence that



he is not likely to flee or pose a threat or danger to the safety
of any other person or the conmunity if released; (2) that his
appeal is not for purpose of delay; (3) that his appeal raises a
substantial question of |law or fact; and (4) that if the
substantial question is determ ned favorably to himon appeal,
the decision will likely result in reversal or an order for a new
trial as to all counts on which inprisonnent has been inposed.
Id. at 24. As the statute nmakes clear, the Court need not
determ ne whether a defendant’s appeal raises a substanti al
question of law or fact if the defendant has not shown by cl ear
and convi ncing evidence that he is not likely to flee or pose a
danger to the comunity.

In determ ni ng whet her a defendant’s appeal raises a
substantial question of |aw or fact for purposes of Section
3143(b), the District Court need not predict the |likelihood of
its rulings being reversed on appeal. [d. at 23. The District
Court need only consider whether a defendant raises an issue on
appeal which is “debatable anong jurists,” or “adequate to

deserve encouragenent to proceed further.” United States v.

Smith, 793 F.2d 85, 90 (3d Cir. 1986).
In his notion for bail pending appeal, Defendant states:

The appell ate issue is whether the trial court abused
its discretion in denying Mayo' s notions pursuant to
US S B [sic] 5H1.4 and 5K2.0. Mayo wll contend on
appeal that the trial court rushed to judgnent, and
failed to provide Mayo a fair opportunity to nmake a
record on his present health condition, and the nedi cal
necessity mandating the continuity of his treatnment and
study at Menorial Sl oan-Kettering Cancer Center.



Mayo contends that “the fact-finding process of the court was

i nadequate and unfair to Mayo.” Thus, Defendant’s sole issue for
appeal is this Court’s denial of Defendant’s notion for downward
departure, pursuant to 8 8 5H1.4 and 5K2.0, based on Defendant’s
prostate cancer.
Fi ndi ngs

Def endant has not requested a hearing on this notion, and
the Court has determned that a hearing is not necessary to neke
findings on this notion. Notw thstanding the statute’'s explicit
provision that it is Defendant’s burden to provide clear and
convincing evidence that he is not likely to flee or pose a
danger to the community, this Defendant has provided no evidence
that he is unlikely to flee. See 18 U.S.C. § 3143(b)(A).

Moreover, this Court cannot find “that the appeal is not for
the purpose of delay.” See 18 U S.C. § 3143(b)(B). As the Court
has previously stated, this case has a |ong history of
significant delay. Defendant Mayo was indicted on May 9, 1996.
He pled guilty alnost twenty-three nonths later. 1In the interim
Mayo changed attorneys three tines, changed his m nd about
whet her to plead guilty or go to trial, and began treatnent for
prostate cancer. Because Defendant Mayo' s sentencing was
continued nine tines, another nineteen nonths el apsed between his
change of plea and his sentencing. O course, the Court nust
share sonme responsibility for allow ng the case to proceed at
such a pace. However, viewed against the |ong history of delay

at each stage of the crimnal proceedi ngs, Defendant’s | one
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statenment in his notion that “[t]his appeal is not for the
pur pose of delay” is insufficient for this Court to nake a
findi ng under Section 3143(b)(B).

Most inportantly, the Court finds that Defendant’s appeal
does not raise a substantial question of |law or fact, as required
by Section 3143(b). On January 12, 2000, after hearing argunent
on Defendant’s notion for dowward departure based on health, the
Court granted the Defendant an opportunity to suppl enent the
record regarding his health, and continued the hearing for
anot her week.

At the January 19, 2000 hearing, after reviewing all of the
subm ssions of the parties, and |istening to argunent, the Court
made specific findings of fact wwth respect to the Defendant’s
nmedi cal history and recent nedical records. The Court noted that
Def endant Mayo was di agnosed with prostate cancer in May of 1997.
Shortly after that tine, the Court severed Defendant Mayo from
hi s co-defendants, so that he could seek treatnent for his
condition. In June of 1997, M. Mayo was counsel ed about his
treat ment options, which included surgery, radiation therapy in
conjunction with hornones, and radiation therapy alone. M. Muyo
chose the conbi ned hornonal and radiation therapy.

M. Mayo began hornonal therapy in August of 1997. In
addition, M. Mayo underwent radiation treatnents daily for an
ei ght week period, from Novenber 3, 1997 through January 8, 1998.
By March of 1998, Defendant Mayo had di scontinued his hornonal
therapy. On April 17, 1998, Defendant Mayo pled guilty to al
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counts of the indictnent.

The Court noted that in Decenber of 1998, Defendant becane
part of a nutrition study at Menorial Sl oan-Kettering Cancer
center. The Court reviewed letters dated April 2, 1999 and
Novenber 1, 1999, by Nutrition Research Manager Lianne Latkany,
MS., RD., stating that Defendant Mayo is on an individualized
diet that is lowfat, high fiber, high fruit and high vegetable.
The study and his clinical status require himto be nonitored by
followup visits and bl ood tests every six nonths for 18 nonths.

The Court acknow edged a six nonth report by attending
physician Dr. Mshe Shi ke, dated May 12, 1999, noting that
Def endant Mayo and his w fe have been “very happy” with his
treatnent, and that they felt “very satisfied and feel they have
some control and they can manage the diet.” At that tine,

Def endant Mayo al so reported that he was working 12 hours per
day.

The Court noted that Defendant Mayo was apparently exam ned
at Menorial Sloan-Kettering for a twelve nonth report in Decenber
of 1999 but that Defense counsel had not provided a physician's
report or physician’s notes or any analysis of the exam nation.
Def ense counsel advised that Defendant Mayo's treating physician,
Dr. Shike, was unwilling to testify as to Defendant Mayo’s
present condition.

Moreover, the Court reviewed a letter fromDr. Newton
Kendig, MD., the Medical Director of the Federal Bureau of

Prisons. Dr. Kendig stated that the BOP “does continue the
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treatnent reginmes many inmates arrive on.” After review ng

Def endant Mayo’' s nedical records, Dr. Kendig stated that “the
Bureau has the physician staff, expert conmunity consultant staff
and facilities to care for M. Mayo’'s nedical and prescriptive
needs.”

Based on the evidence submtted, this Court denied
Def endant’ s notion for downward departure. The Court
specifically found that Defendant’s prostate cancer was not, at
that tine, an “extraordinary physical inpairnment,” necessary for
a 8 5H1. 4 departure. In addition, the Court specifically found
that Defendant’s prostate cancer was not, at that tinme, a
“mtigating circunstance” as contenplated by 8§ 5K2.0. Finally,
even if the Court had found Defendant Mayo’s condition
sufficiently extraordinary under 8 5H1.4 or a mtigating
ci rcunstance under 8§ 5K2.0, this Court specifically declined to
exerci se discretion to depart further downward.

Wi | e Defendant had clearly been receiving treatnent for
prostate cancer since 1997, this Court found that his current
medi cal and physical condition did not support a finding that he
has an “extraordi nary physical inpairment.” Recent nedica
records submtted stated that Defendant Mayo had been working
twel ve hours a day. Not wi t hst andi ng Def ense counsel’s enphasi s
on Defendant Mayo's participation in the Menorial Sloan Kettering
nutrition study, the evidence showed that M. Mayo did not
actually receive prepared food fromthe Menorial Sl oan-Kettering

program nor did he have daily, weekly, or even nonthly visits.
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The record showed that Defendant Mayo nmanaged the diet by
hi nsel f, and had bl ood tests or exam nations every few nonths.
Al t hough Def endant had the burden of denonstrating the grounds
for departure under the guidelines, Defense counsel specifically
stated that Defendant Mayo’'s present physician was unwilling to
provi de testinony.

Moreover, the Court stated its belief that the Bureau of
Pri sons can adequately treat Defendant Mayo during his period of
i ncarceration. The Court recommended that the BOP incarcerate
t he Defendant at an institution which can provide treatnent for
his cancer and enable himto continue with his present diet for a
few nonths until the results could be conpleted in the Menoria
Sl oan-Kettering study, which is studying the effect of diet in

the treatnent of prostate cancer.

Havi ng reviewed the record, the Court has determi ned that it
has been nore than patient with Defendant Mayo. The Court
recessed the sentencing hearing for an additional week for the
express purpose of supplenenting the record with nedical
testinony and financial information. Wile Defense counsel’s
statenents at sentencing and in pleadi ngs nake references to
incarceration as a “death sentence” and a “life or death issue,”
the record contains no nedical testinony that incarceration wll
pl ace Defendant’s |ife at risk. The Court is not insensitive to
t he chal | enges of any cancerous condition. However, there is no

evi dence that Defendant Mayo’'s condition is currently

10



deteriorating or will deteriorate in prison

This Court considered the evidence presented and exercised
di scretion in sentenci ng Def endant Mayo to 14 nont hs
i ncarceration. “A district court's decision to depart fromthe
Quidelines . . . will in nost cases be due substantial deference,
for it enbodies the traditional exercise of discretion by a

sentencing court.” United States v. Koon, 518 U. S. 81, 98

(1996). Moreover, the Third Crcuit has recently stated: “W
have repeatedly held that [a Crcuit Court] lacks jurisdiction to
hear a challenge to a District Court’s ruling on a notion
pursuant to section 5K2.0 of the Sentencing CGuidelines if the
District Court rested such a ruling on an exercise of

discretion.” United States v. Santiago, 1999 W 1332336 at *1

(3d Gr). This Court does not believe the Defendant raises an
i ssue which is “debatable anong jurists,” or “adequate to deserve

encour agenent to proceed further.” United States v. Smith, 793

F.2d 85, 90 (3d G r. 1986). The Defendant’s notion for rel ease
pendi ng appeal w Il be deni ed.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. : CRIM NAL NO. 96-202-03
LU S M MAYO
ORDER

AND NOW this 3rd day of February, 2000; Defendant having
filed a “Mdtion for Rel ease Pendi ng Appeal ;” the Governnent
havi ng opposed the notion; for the reasons stated in the
Menorandum filed on this date;

| T 1S ORDERED: Defendant’s Mdtion for Rel ease Pendi ng Appeal
i s DENI ED.

RAYMOND J. BRODERI CK, J.



