IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT WARREN, a mi nor by and
t hrough LORI ORLANDO his parent
and natural guardian,

Plaintiff,

V.
: ClViL ACTI ON

READI NG SCHOOL DI STRI CT, GERALDI NA :

SEPULVEDA, in her individual and 97- 4064

of ficial capacity as Principal of

the 10'" and Green El enentary

School , and JAMES A. GOODHART, in

hi s individual and official

capacity as Superintendent of the

Readi ng School District,

Def endant s.

VEMORANDUM
JOYNER, J. JANUARY , 2000

This action was brought on behalf of plaintiff Robert
Warren, alleging clains under Title I X, 20 U S.C. § 1681, et
seq., and other federal and state clains. Plaintiff’'s clains are
based on all egati ons of sexual abuse by Plaintiff’s school
teacher, Harold Brown. A jury trial was held, and the jury
returned a verdict against Reading School District on Plaintiff’s
Title I X claim awardi ng $400, 000 i n damages. Defendant Readi ng
School District filed a post trial notion for judgnent as a
matter of |aw under Fed. R Civ. P. 50(b) or, in the alternative,
for a newtrial on the Title I X claimunder Fed. R Cv. P. 59,
which is presently before the Court. For the follow ng reasons,
Def endant’s Motion is denied.

Backagr ound

For the purposes of this Mdtion the facts will be viewed in

the light nost favorable to the Plaintiff. In April, 1995,



Robert Warren (“Robbie”) transferred into the Tenth and G een

El ementary School, where he was assigned to Harold Brown’s fourth
grade classroom At sone point after Robbie' s transfer, M.
Brown asked Robbie to stay after school, |ocked the classroom
door, then asked himto participate in an activity that M. Brown
called “shoulders.” This activity involved Robbie doing squats
with his head between M. Brown’s |egs and his shoul ders on M.
Brown’s thighs. This took place two or three tinmes per week
during the school year. M. Brown also drove by Robbi e’ s house
over the follow ng summer, picked Robbie up, and took himto a
“secret place” near the woods where they again engaged in

“shoul ders.”

In early Novenber, 1995, Robbie’s nother discovered Robbie’'s
journal and read an entry in which Robbie described engaging in
“shoul ders” with M. Brown at a secret spot. She spoke to
Robbi e, then reported the incident to the Berks County Children
and Youth Services. M. Brown was suspended with pay, and he
ultimately resigned his position.

An action was brought agai nst Defendants on behal f of
Plaintiff, alleging clains under Title I X, 20 U.S.C. § 1681, et
seq., and other federal and state clains. The jury returned a
verdi ct agai nst Defendant Readi ng School District, awarding
$400, 000 i n damages. Reading School District subsequently filed
this Mdtion for judgnent as a matter of law, or in the
alternative a new trial

Di scussi on

MOTI ON FOR JUDGMVENT AS A MATTER OF LAW




A renewed notion for judgnent as a nmatter of |aw pursuant to
Fed. R Gv. P. 50(b) should only be granted if, “view ng the
evidence in the light nost favorable to the non-novant and gi vi ng
it the advantage of every fair and reasonable inference, there is
i nsufficient evidence fromwhich a jury could reasonably find
l[iability.” Coleman v. Kaye, 87 F.3d 1491, 1497 (3d Cr. 1996)

(citations omtted). A nere scintilla of evidence is not enough.

See Walter v. Holiday Inns, Inc., 985 F.2d 1232, 1238 (3d Cr.

1993). Instead, there nmust be sufficient “evidence upon which
the jury could properly find a verdict for that party.”
Li ghtning Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1166 (3d Cr.

1993) (citations omtted). In making the determ nation, the
Court “may not weigh the evidence, determne credibility of
W t nesses, or substitute its version of the facts for the jury's

version.” |d.

Def endant’ s Motion argues that

plaintiff introduced no evidence fromwhich the jury could deternine that an
of ficial of the Reading School District who, at a mnimm had authority to
address all eged discrimnation and to institute corrective measures on the
School District’s behalf had actual know edge of, and was deliberately
indifferent to Harold Brown’s conduct.

Def endant’s Motion at 1Y 1-3. Defendant’s argunent is based on
CGebser v. lLago Vista Independent School District, 524 U S. 274
(1998), in which the Suprene Court limted a plaintiff’s ability

to recover against a school district under Title I X to situations
in which “an official of the school district who at a m ni num has
authority to institute corrective neasures on the district’s
behal f has actual notice of, and is deliberately indifferent to,
the teacher’s m sconduct.” GCebser at 284.

The Court finds that the jury was presented with sufficient

evidence to find that Dr. Sepul veda, the principal at the Tenth
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and Green Elenentary School, had actual notice of, and was
deliberately indifferent to M. Brown’ s mi sconduct. Carlos

Mer cado, the parent of a boy who had previously been a student in
M. Brown’s classroom testified that he told Dr. Sepul veda that
he “wanted to talk to her about M. Brown taking nmy kid to his
house, that there’s no reason for himto take himto his house

and give noney to himto lift himup and down. Dr. Sepul veda
apparently wal ked out, saying that she was in a hurry, but
directed M. Mercado to speak to the school’ s gui dance counsel or,
Frank Vecchio. M. Mercado did so, repeating his conplaint to
M. Vecchi o.

The jury also received evidence fromtwo “supervisory
conference” menoranda, in which M. Brown was eval uated. The
first such nmenorandum dated March 12, 1969, stated that “[w]e
al so di scussed his preparation for graduate school — children in
his class — and his involvenent with children after school
hours.” The second nenorandum dated October 24, 1995, stated
“it has been brought to ny attention that the ganmes that you play
with the students in the classroominvolve physical contact. For
the best interest of all concerned, this situation nust ‘stop’ .”
Dr. Sepul veda testified that this nenorandumrefers not to
i nappropriate sexual contact, but rather to a parent’s conpl ai nt
t hat inappropriate “horseplay” was occurring in M. Brown’s
cl assroom during recess.

Considering this evidence together, the jury could
reasonably have found that Dr. Sepul veda had notice of
accusations that M. Brown was engagi ng in inappropriate sexual
conduct wth students. Taking the evidence chronologically, the

1969 supervisory conference nenorandum was surely anbi guous, but
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may have at |least raised the jury's suspicion. M. Mrcado’s
conversation with Dr. Sepul veda, then M. Vecchio, when conbi ned
with this nmenorandum may have strengthened that suspicion.
Then, in considering the 1995 nenorandum the jury may not have
bel i eved Dr. Sepul veda s argunent that she was referring to
“horseplay” in the classroomduring recess when she wote, “the
games you play with the students in the classroominvol ve
physical contact. For the best interest of all concerned, this
situation nust ‘stop’.” Although this [ast nmenorandum cones a
few nonths after M. Brown’s contacts with Robbie, the jury may
have found it probative, especially when conbined with the other
evidence in this case, of Dr. Sepulveda s credibility generally,
and nore specifically what Dr. Sepul veda and the Readi ng Schoo
District knew before M. Brown’s contacts with Robbie. The 1995
menor andum sheds |ight on the 1969 nmenorandum as well as on M.
Mercado’' s conversation with Dr. Sepul veda. Taken together, al
of this evidence could |lead a reasonably jury to find that Dr.
Sepul veda had know edge of M. Brown’s behavi or.

Def endant contends that even if Dr. Sepul veda had know edge
of M. Brown’s behavior, as principal of the Tenth and G een
El ementary School she is not an official who has authority “to
institute corrective neasures on the district’s behalf” within
t he neani ng of CGebser. Defendant acknow edges that Dr. Sepul veda
had “supervisory authority over the teachers at the school.”
Def endant’ s Menorandum at 10. However, Defendant points to Dr.
Sepul veda’ s testinony that her duty in the face of a cl ai m of
sexual m sconduct is to “obtain statements fromthe teachers
involved and ‘turn the matter over to the people at the schoo

district admnistrative building.”” Id. Defendant cites to a
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case in the District of Rhode Island for the proposition that “a
duty to report information to appropriate authorities is plainly
not an ‘authority to take corrective action’ because the report
itself could not have ended the discrimnation.”” Liuv. Striuli,
36 F. Supp. 2d 452, 466 (D.R 1. 1999). However, this quotation

is taken sonewhat out of context. The full sentence in Liu

”

begins “Such a duty...”, and is preceded by several sentences
that both Ilimt the significance of the holding and nmake it clear
that it is inapplicable to this case. The Court in Liuis
referring not to any duty to report information, but rather just
to the type of duty to report that it describes in the preceding
sentences. The conpl ete paragraph from which Defendant’s

gquotation is taken is:

Vicarious liability also cannot be foisted upon the College through D Arcy's

al | eged i naction because he is not an official of the College "with authority to
take corrective action to end the discrimnation." Gebser, 118 S. C. at 1999.

D Arcy, as Director of Financial Aid, was not a supervisor of Striuli nor was he
an official who had the authority to police relationships between faculty and
doctoral students. D Arcy had no power to discipline or even to question Striuli
about the relationship. If, as Liu argues, D Arcy had a duty under the College's
sexual harassment policy to report to the appropriate authority his know edge of
Striuli's relationship with Liu because it may have violated the prohibition on
anmorous faculty-student |iaisons, this duty was no nore than that which every
enpl oyee of the College had. Such a duty to report infornation to appropriate
authorities is plainly not an "authority to take corrective action" because the
report itself could not have ended the discrimnation.

Liu at 466 (enphasis added). Dr. Sepulveda, unlike the D rector
of Financial Ad in Liu, was a supervisor of M. Brown, and
certainly had power to question M. Brown about the relationship.
Further, her duty to respond to conpl aints of sexual abuse

agai nst a teacher, which Defendant conpares to the duty in Liu,
was certainly not “no nore than that which every enpl oyee of the
[ School District] had.” 1d. The facts of Liu are thus

significantly different fromthe facts in this case.



Al t hough the issue has not been addressed by the Third
Circuit, this Court does not believe that the Supreme Court’s
intention in Gebser was to exclude a school principal fromthe
list of authorized peopl e whose non-feasance in the face of an
al l egation of sexual m sconduct can |l ead to school district
liability. The Court in Cebser referred to the principal as an

“official,” and discussed the fact that the information he had
received was “insufficient to alert the principal to the
possibility that [the offending teacher] was involved in a sexua
relationship with a teacher.” Gebser at 292.' This discussion
woul d not have been necessary if the principal’s actual know edge
woul d not have satisfied the standard set out by the Court.

Judge Bechtle of this District addressed a simlar Title I X

case in Mller v. Kentosh, 1998 US Dist LEXIS 9497 (E.D.Pa.). He

di sm ssed the clains agai nst the school district on summary

j udgnent, concentrating much of his discussion on whether the
principal in that case had actual know edge of the teacher’s

m sconduct, w thout any discussion of the particular duties and
responsibilities of the principal in that case. MIller at *17-
18. Judge Bechtle thus seens to have agreed that a school
principal is generally an appropriate official under GCebser, as
ot herwi se the di scussion of the principal’s know edge woul d have
been unnecessary. In Canty v. Od Rochester Regional Sch. Dist.,
66 F. Supp. 2d 114 (D. Mass. 1999), a simlar case in another

district, the Court denied summary judgnent in part because the

! Note that the information the principal had received in
Cebser was only that the teacher in question had nmade i nappropri ate
comrents in class. The principal had received no hint of
i nappropri ate physical contact wth students. See Gebser at 284.
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principal in that case privately acknow edged to parents that he
believed the allegations of sexual msconduct. The Court in
Canty treated the principal’s adm ssion as satisfying the Gebser
requirenent. 1d. at 116-17.

Thus, in light of the Suprene Court’s reasoning in Gebser,
t he cases di scussed above, and the particular facts of this case,
this Court finds that Dr. Sepulveda is an official with authority
“to institute corrective neasures on the district’s behal f”
wi thin the nmeaning of CGebser, and therefore rejects Defendant’s
contention that the jury’s verdict was wong as a matter of |aw
1. MOTION FOR NEW TRI AL

Under Fed. R Gv. P. 59, the standard for granting a new
trial is if “the verdict is contrary to the great weight of the
evidence or errors at trial produce a result inconsistent with

substantial justice.” Sandrow v. United States, 832 F. Supp. 918

(E.D.Pa. 1993) (citations omtted). A newtrial should only be
granted “where a mscarriage of justice would result if the
verdict were to stand.” Qdefins Trading, Inc. v. Han Yang
Chemical Corp., 9 F.3d 282, 289 (3d Cr. 1993).

Def endant’s notion first argues that the jury's verdict is

agai nst the weight of the evidence, for the sane reasons that it
argued a judgnment as a matter of |aw was appropriate in this
case. “[Nlewtrials because the verdict is against the weight of
t he evidence are proper only when the record shows that the
jury’'s verdict resulted in a mscarriage of justice or where the
verdict, on the record, cries out to be overturned or shocks our
conscience.” WIllianmson v. Conrail, 926 F.2d 1344, 1353 (3d Cir.
1991). As discussed in Section One (lI) above, the Court does not

agree that the jury’'s verdict is against the weight of the
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evidence, let alone that it shocks our conscience or resulted in
a mscarriage of justice.

The remai nder of Defendant’s argunents for a new trial
consi st of argunents that the Court erred in previous rulings.
Def endant argues that the Court erred by not granting a mistrial
after Plaintiff’s counsel read to the jury a portion of a
deposition transcript in which a witness affirmed that he was
“aware of any prior incidents at the Reading School D strict of
sexual abuse by teachers against students.” The Court responded

with the follow ng instruction

THE COURT: Menbers of the jury, the last portion of the deposition testinmony
that was read to you is stricken. You are to totally disregard that portion of
the testinony that has been read to you. You are not to consider that in any
way, shape, form or manner during the course of your deliberations.

If you cannot, you can let me know now. Do you understand ny
instructions to you, nenbers of the jury?

A JUROR Yes.
The test for whether a mstrial is appropriate when inproper
remarks are made to a jury is “whether the inproper assertions
have made it ‘reasonably probable’ that the verdict was

i nfluenced by prejudicial statenents.” Finenman v. Arnstrong
Wrld Indus., 980 F.2d 171, 207 (3d Cr. 1992) (citation

omtted). In light of the Court’s curative instruction, the

i nproper evidence read by Plaintiff’s attorney did not nmake it
reasonably probable that the verdict would be influenced by
prejudicial statenents, so a mstrial was not appropriate on this
basis. The Court stands by its previous ruling.

Def endant al so argues that the Court erred in denying
Defendant’s Motion In Limne to preclude the expert testinony of
Chester Kent. Defendant puts forward four argunents for the
exclusion of Dr. Kent’s testinony: (1) that Dr. Kent’'s testinony

does not assist the trier of fact to understand the evidence or
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determne a fact in issue; (2) that Dr. Kent’'s expert opinion was
predi cated upon the incorrect |egal standard under 42 U.S.C. §
1983; (3) that in formng his opinion Dr. Kent relied upon
evidence that is either inadm ssible or not reasonably relied
upon by experts in his field; and (4) that the prejudicial effect
of Dr. Kent’'s testinony far outweighs its probative value. Wth
regard to the first argunent, Fed. R Evid. 702 requires that
expert testinony will “assist the trier of fact to understand the
evidence or to determne a fact in issue.” Dr. Kent, whose
gualification as an expert Defendant’s Menorandum does not
guestion, assisted the jury with understanding adm nistrative
policy and procedure in schools. Defendant argues that “[t]he
clear thrust of Dr. Kent’'s testinony was to question the
credibility of Dr. Sepul veda and ot her School District enployees
by inmputing notives and know edge for which there was no
evidence.” The Court disagrees: the thrust of Dr. Kent’s
testinony was to assist the jury with understanding
adm ni strative policy and procedure in schools. The jury may or
may not have drawn inferences about the credibility of Dr.
Sepul veda and other wi tnesses on the basis of Dr. Kent’s
testinony, but there is nothing wong with that. Indeed, that is
part of the jury’s job. Dr. Kent is qualified as an expert, and
his testinony was proper.

The Court sees nothing to support Defendant’s ot her
argunents that Dr. Kent’'s testinony was inappropriate, and
Def endant’ s nmenorandum points to nothing in the record that
supports these argunents. Accordingly, the Court stands by its
previous ruling denying Defendant’s Motion In Limne to preclude

the expert testinony of Chester Kent.
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Def endant next argues that the Court erred when it declined
to instruct the jury that M. Vecchio, a guidance counsel or, was
not an “official” of the Reading School District within the
nmeani ng of Gebser, 524 U. S. at 284. The Court does not agree
with Defendant that it is clear that M. Vecchio was not an
appropriate official under Gebser when the principal, Dr.

Sepul veda, had transferred her authority to M. Vecchio. But
nore inportantly, even if M. Vecchio were not an appropriate

of ficial under Gebser, for the reasons discussed in Section One
(I') above the jury's verdict would not be “contrary to the great
wei ght of the evidence,” nor would the jury’'s verdict “produce a
result inconsistent wth substantial justice.” Sandrow, 832

F. Supp. at 918. Therefore, Defendant’s request for a new trial
on this basis is denied.

Finally, Defendant argues that the Court erred in denying
Defendant’s Motion In Limne to preclude the March 12, 1969
supervi sory conference nenorandum Defendant argues that “there
was nothing in the | anguage of the supervisory conference
menor andum whi ch established that it pertained to inproper
physi cal contact between M. Brown and any of his students.” The
docunent in question stated, in part, “[w e also discussed his
preparation for graduate school — children in his class — and his
i nvol verent with children after school hours.”

| f the docunment in question really contained nothing
rel evant to i nproper contact between M. Brown and any of his
students, it is unclear why Defendant would find the docunent
obj ectionable, or howit could possibly cause unfair prejudice.
| ndeed, the Court finds that the docunment, conbined with other

evi dence presented to the jury in this case, was probative of
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whet her the Readi ng School District knew of M. Brown’s
i nappropriate activities with his nmale students. Defendant
further argues that “[e]ven if relevant, [the docunent’s]
prejudicial effect outweighed its probative value and it should
have been precluded on that basis.” The docunent may have been
prejudicial, as all good evidence is, but if so it was not
unfairly prejudicial. |If the probative value of evidence were to
be wei ghed against its prejudicial value, only nediocre evidence
(e.g. relevant but not too prejudicial) would be all owed.
I nstead, Fed. R Evid. 403 requires a bal ancing of probative
value with “the danger of unfair prejudice.” Fed. R Evid. 403
(enphasis added). |If the jury drew an inference fromthe March
12, 1969 supervisory nmenorandum the Court does not see how this
i nference was unfair. Defendant’s request for a newtrial on
this basis is therefore denied.
CONCLUSI ON

Dr. Ceral dina Sepul veda, the principal of the Tenth and
Green Elenentary School, is an official with authority “to
institute corrective neasures on the district’s behalf” within
t he nmeani ng of Gebser, 524 U. S. at 284. Thus, there was
sufficient evidence for the jury to find against the Reading
School District in this case, and Defendant’s notion for judgnent
as a matter of lawis denied. The Court finds that it did not
err inits rulings: (1) denying Defendant’s notion for a mstrial
after plaintiff’'s counsel read inadm ssible testinony to the
jury; (2) allowing the expert testinony of Dr. Kent; (3) not
instructing the jury that guidance counselor M. Vicchio was not
an appropriate official within the nmeaning of Gebser; and (4)

al l owi ng adm ssion of the March 12, 1969 supervi sory conference
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menorandum  Further, the Court does not agree that the verdict
i s agai nst the weight of the evidence. Therefore, Defendant’s
notion for a newtrial is denied.

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT WARREN, a m nor by and
t hrough LORI ORLANDO his parent
and natural guardi an,

Plaintiff,

V.
. ClVIL ACTI ON

READI NG SCHOCOL DI STRI CT, GERALDI NA :

SEPULVEDA, in her individual and : 97- 4064

of ficial capacity as Principal of

the 10'" and Green El ementary

School , and JAMES A. GOODHART, in

hi s individual and official

capacity as Superintendent of the

Readi ng School District,

Def endant s.
ORDER
AND NOW this day of January, 2000, upon
consi deration of Defendant Readi ng School District’s Amended



Motion For Judgnent as a Matter of Law Under Fed. R Civ. P.
50(b) or, in the Alternative, For a New Trial on the Title IX
ClaimOnly Under Fed. R Cv. P. 59 (Docunent No. 67), and the
responses of the parties thereto, it is hereby ORDERED, in
accordance with the foregoing nenorandum that the Mdtion is

DENI ED.

BY THE COURT:

J. CURTIS JOYNER, J.



