IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLENN DI STRI BUTORS CORP. : ClVIL ACTI ON
V.
CARLI SLE PLASTI CS, | NC ; NO.  98-2317
ORDER
AND NOW this __ day of January 2000, it hereby is

ORDERED as fol | ows:

1. Upon consideration of the Motion of plaintiff d enn
Distributors, Inc. (“denn”) that the Court Reconsider its Oder
of Septenber 7, 1999 and the argunents of the parties, it hereby
is ORDERED that the nmotion is GRANTED. Further, it hereby is
ORDERED that this court’s Menorandum and Order Dated Septenber 7,
1999 i s VACATED

The argunents of the parties now indicate that the
“quantities subject to change” provision of the contract between
G enn and Carlisle Plastics, Inc. (“Carlisle”) is anbi guous, that
is, capable of nore than one constructi on and capabl e of being
understood in nore than one sense. Upon reconsideration, this
court agrees that there mght be at |east three reasonable
interpretations of that clause. Summary judgnent in favor of
Carlisle and agai nst @ enn based on the I egal interpretation of
t he contractual |anguage therefore was not proper.

2. Upon reconsideration of the cross-notions for
sumary judgnent, it hereby is ORDERED that both notions are

DENI ED.



First, there is a disputed material issue of fact as to
t he neani ng of the “subject to change” clause. The evidence is

in conflict and that conflict nmust be resolved by the fact-finder

at trial. In one part of her deposition Sandra Johnson testified
that Carlisle could not sell inventory to a different purchaser
once an order was placed. |In another part, she testified that

cl ose-out buyers, such as A enn, receive only what is avail able
when the order actually ships, that retail buyers have priority,
and that the “subject to change” clause allows Carlisle to
operate that way. Evidence of prior transactions between the
parties also indicates that Carlisle frequently shipped | esser
quantities than G enn ordered, for reasons not apparent fromthe
record, but all without precipitating clains for breach of
contract. Second, there is a question of fact as to when
Carlisle sold the products in question to other purchasers and
whet her sone, any, or all of those sales breached the contract
with denn. That issue nust be resolved at trial

3. Plaintiff shall file a Pre-Trial Menorandum
Menor andum of Law as to novel or conplex issues, and Proposed
Fi ndi ngs of Fact and Concl usions of Law or Proposed Jury
Instructions, if a proper jury demand was tinely nmade, on or

before March 13, 2000.

4. Defendant shall file a Pre-Trial Menorandum
Menor andum of Law as to novel or conplex issues, and Proposed

Fi ndi ngs of Fact and Concl usions of Law or Proposed Jury



Instructions, if a proper jury demand was tinely nmade, on or

bef ore March 20, 2000.

5. A Final Pre-Trial Conference/Settl ement Conference

shall be held on March 22, 2000 at 3 p.m in Room# 17614, United

St at es Court house.

6. Trial inthis matter shall comrence on March 27

2000 at 9:30 a.m in Courtroom 17A, United States Courthouse.

BY THE COURT:

JAMES T. G LES C. J.
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