IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN FREMPONG- ATUAHENE, et al. CIVIL ACTI ON
V. :

TRANSAMERI CA FI NANCI AL CONSUMER :
DI SCOUNT CO., et al. : NO 99- 0965

VEMORANDUM AND ORDER

HUTTON, J. January 13, 2000

Presently before the Court are Defendants Transanerica
Fi nanci al Consuner Di scount Conpany, First National Mortgage , Joan
P. Brodsky, Leslie E. Puida, Frank Federnman, “Phel an,” Federnman and
Phel an, and John and Jane Does (collectively, “Transanerica, et
al.”) Mtion to Dismiss Plaintiff’s Conplaint (Docket No. 3),
Def endant the Gty of Philadelphia s (the “City”) Motion to Disniss
Plaintiff’s Conplaint (Docket No. 5), Plaintiff Stephen Frenpong-
Atuahene’'s (“Plaintiff”) Mtion for the Enlargenent of Tine to
Respond to Defendant’s WMtion to D smss (Docket No. 9),
Plaintiff’s Amended Mdtion for Leave of Court to Amend and/or
Suppl enent Original Pleadings (Docket No. 12), Transanerica, et
al.” s response to Plaintiff’'s Mdtion for Leave of Court to Anmend
and/ or Supplenment Oiginal Pleadings (Docket No. 13), and the
Cty's Response to Mdtion for Leave of Court to Amend and/or
Suppl enment Ori gi nal Pl eadings (Docket No. 14). For the reasons

stated below, Transanerica, at al.’s Motion to Dism ss i s GRANTED,



the City’s Motion to Dismss is granted, and all other outstanding

notions are DENI ED w th prejudice.

. DI SCUSSI ON

On February 11, 1999, Plaintiff, a pro se litigant,\! filed
the instant lawsuit against the above naned Defendants.
Plaintiff’s Conplaint states el even causes of action under federal
and Pennsyl vani a | aw.

Transanerica, et al. filed a Mdtion to Dismss on July 20,
1999. On August 3, 1999, Plaintiff notioned the Court for an
enl argenent of tinme to respond to Defendants’ Mdtion (the “First
Enl argenent Motion”). On August 6, 1999, the Cty filed a Mtion
to Dismss. On August 12, 1999, the Court granted as unopposed,

inter alia, Plaintiff’s First Enlargenent Mtion, allowing him

until August 26, 1999 to file a response. On August 20, 1999,
Plaintiff filed a Mtion or Enlargenent of Tinme to Respond to
defendants’ various notions to dismss (the “Second Enlargenent
Motion”). On August 30, 1999, Plaintiff filed yet another Mdtion

for Enlargenment of Tine to Respond to the Mdtions to Dismss (the

Y while Plaintiff is proceeding pro se, he is a frequent litigant in the Eastern
District of Pennsylvania and before the courts of the Conmmonweal th of Pennsyl vani a.
For exanple, Plaintiff initiated the following lawsuits in the Eastern District of
Pennsyl vani a: 98-704; 98-865; 98-930; 98-1359; 98-1729; 97-659; 97-660; 97-662; 97-
4520; 97-5459; 96-1248; 90-5947. He also initiated many other |awsuits in the
Conmmonweal th's courts. Wile the Court is mindful that it nmust be conparatively

| eni ent when considering a pro se litigant’'s filings, see Haines v. Kerner, 404 U S.
519, 520, 92 S. C. 594, 30 (1972) (stating that pro se plaintiff's conplaints should
be construed liberally), the Court tenpers this call for leniency with by inferring
that because Plaintiff has litigated frequently before the Court, he has a sufficient
know edge of the Federal Rules of Civil Procedure.
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“Third Enl argenent Mdtion”). The City responded to Plaintiff’s
Second Enl argenent Mbdtion on August 30, 1999. On Septenber 8
1999, the Court granted as unopposed Plaintiff’s Third Enl argenent
Motion, granting Plaintiff until Septenber 23, 1999 to file his
responses.

Plaintiff filed yet another Motion--an Anended Modtion for
Leave of Court to Amend and/or Supplenment Oiginal Pleadings (the
“Motion to Anend”) --on Sept enber 21, 1999, only two days shy of the
date he was to file his responses to defendants’ various notions to
di sm ss. Transanerica, et al., filed a response to Plaintiff’s
Motion to Anrend on Cctober 25, 1999. One day |l ater, on Qctober 26,
1999, the City also filed a response to Plaintiff’s Mtion to
Amend.

The Court received a letter from defense counsel on or about
August 24, 1999, which informed the Court that Plaintiff’s First
Enl argenment Motion, which the Court granted as unopposed, was
unopposed only because defendants never received a copy of
Plaintiff’s First Enlargenent Motion. The letter states as
fol |l ows:

[This letter is] to informthe Court that the reason why the

Def endants failed to respond [to Plaintiff’s First Enl argenent

Motion] is that the Defendants were never served with a copy

of Plaintiff’s Motion. As his is usual practice, [Plaintiff]

filed this Mtion, and probably filed a Certification of

Service at the same tine, but failed to serve the Mtion on

Def endant’s [sic] counsel even though he is well aware of

counsel’s identity and address. | merely want to informthe

Court that Defendants’ failure to respond to Plaintiff’s
Motion for Enlargement of Time was not the result of a
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consci ous choice, but rather a lack of know edge that a Mti on
had been filed in the first place.

(Ltr. of Lisa D. Blankenburg, defense counsel, dated Aug. 23,
1999). Counsel’s letter to the Court indicates that Plaintiff was
forwarded a copy of said letter. Plaintiff neither responded to
t he all egati ons contai ned therein nor provided an expl anation for
his failure to serve defense counsel with a copy of his First
Enl argenent Moti on

Rul e 5(a) of the Federal Rules of Civil Procedure states that
“every pl eadi ng subsequent to the original conplaint . . . shall be
served upon each of the parties.” Fed. R Cv. P. 5(a). Plaintiff
clearly violate Rul e 5(a)’ s express requirenent that all parties be
served with every pleading. It is inportant to note that the rules
of civil procedure serve inportant functions and, in appropriate
ci rcunstances, failure to abide by them can result in dism ssal

See Kushner v. Wnterthur Swiss Ins. Co., 620 F.2d 404 (3d Cr

1980); Thonsen v. Sun Co. Inc., 498 F. Supp. 1109, 1111 (E. D. Pa.
1980). In view of the entire record in this action, however, the
Court will not dismss Plaintiff’s |awsuit solely on the grounds
that he failed to serve defense counsel with a copy of his First
Enl ar genent Moti on.

What the Court finds nore exasperating is that Plaintiff
represented to this Court that he nade the appropriate service upon
defense counsel. It was upon this representation that the Court

granted Plaintiff’'s First Enlargenent Mdtion. |ndeed, the Court
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expressly stated that it granted Plaintiff’s Mtion because it was
unopposed by def endants.

It is axiomatic that nul prendra advantage de son tort denense
or that no one shall take advantage of his own wong. In this
circunstance, to consider the pleadings filed by Plaintiff after he
m srepresented hinself to the Court would serve no purpose other
than allowing himto reap the benefits of his duplicity. |ndeed,
it would allow Plaintiff the undeserved chance to benefit from a
procedural norass of his wunethical and underhanded nmaking.
Therefore, the Court considers the record as it existed on August
12, 1999, the date of entry of the Court’s Order granting as
unopposed Plaintiff’s First Enlargenent Motion.

As of August 12, 1999, Transanerica, et al. and the Gty had
filed notions to dismss. Plaintiff not only failed to respond to
t hose notions by August 12, Plaintiff has not to date responded to
t hose notions. Local Rule of G vil procedure 7.1(c) states in
pertinent part that “[i]n the absence of a tinely response, [a]
noti on may be granted as uncontested except that a summary j udgnent
motion . . . wll be governed by Fed. R Cv. P. 56(c).” E.D. Pa.
R CGv. P 7.1(c). Local Rule 7.1(c) is applicable in this
circunstance as Plaintiff failed to file a responsive pleading to
t he def endants’ various notions to dismss. Therefore, the notions
to dism ss of Transanerica, et al. and the City are each granted as

unopposed. This holding thereby effectively acts as a di sm ssal of



Plaintiff’s Conplaint and renders noot all other outstanding
not i ons.

It nust finally be noted that "[a]ccess to the courts is a
fundanental tenet of our judicial system[and] legitimte clains
should receive a full and fair hearing no matter how litigious the

plaintiff may be." In re Qiver, 682 F.2d 443, 446 (3d. Cr.

1982). Mbreover, courts traditionally have shown pro se litigants
a leniency not extended to those with | egal representation. Inre
McDonal d, 489 U.S. 180, 184, 109 S. C. 993, 996 (1989); Haines v.

Kerner, 404 U. S. 519, 520, 92 S. C. 594, 596 (1972), reh'qg denied

405 U. S. 948 (1972). This |eniency does not, however, grant pro se
litigants a license to abuse with inpunity the judicial process.

Vexler v. Gtibank, No. CV.A 94-4172, 1994 W 580191, at *6,

(E.D. Pa. Oct. 21, 1994).

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
STEPHEN FREMPONG- ATUAHENE, et al. CIVIL ACTI ON
V. :
REDEVELOPMENT AUTHORI TY OF THE :
CI TY OF PH LADELPH A, et al. : NO 99-0704

ORDER

AND NOW this 13th day of January, 2000, upon
consideration of Defendants Transanerica Financial Consuner
Di scount Conpany , First National Mrtgage, Joan P. Brodsky, Leslie
E. Puida, Frank Federman, “Phelan,” Federman and Phel an, and John
and Jane Does’ (collectively, “Transanerica, et al.”) Mtion to
Dismss Plaintiff’s Conplaint (Docket No. 3), Defendant the City of
Phi | adel phia’s (the “City”) Motionto Dismss Plaintiff’s Conpl ai nt
(Docket No. 5), Plaintiff Stephen Frenpong- Atuahene’s (“Plaintiff”)
Motion for the Enl argenent of Tinme to Respond to Defendant’ s Mdti on
to Dism ss (Docket No. 9), Plaintiff’s Arended Motion for Leave of
Court to Anmend and/or Supplenent Oiginal Pleadings (Docket No.
12), Transanerica, at al.’s response to Plaintiff’s Mtion for
Leave of Court to Amend and/or Supplenent Oiginal Pleadings
(Docket No. 13), and the City’'s Response to Mtion for Leave of
Court to Amend and/or Supplenment Oiginal Pleadings (Docket No.
14), I T | S HEREBY ORDERED t hat:

1) Defendants Transanmerica. et al.’s Mtion to Dismss

Plaintiff’s Conplaint (Docket No. 3) is GRANTED,



(2) Defendant the City of Philadelphia s (the “City”) Mtion
to Dismss Plaintiff’s Conplaint (Docket No. 5) is GRANTED;

(3) Plaintiff’s Mdtion for the Enlargenent of Tine to Respond
to Defendant’s Motion to Dism ss (Docket No. 9) is DEN ED as noot;

(4) Plaintiff’s Arended Mdtion for Leave of Court to Anmend
and/ or Suppl enent Oiginal Pleadings (Docket No. 12) is DEN ED as
noot ;

(5) Transanerica, at al.’ s response to Plaintiff’s Mdtion for
Leave of Court to Amend and/or Supplenent Oiginal Pleadings
(Docket No. 13) is DEN ED as noot; and

(6) the Gty's Response to Motion for Leave of Court to Amend
and/ or Suppl enent Oiginal Pleadings (Docket No. 14) is DEN ED as
noot .

| T 1S FURTHER ORDERED that the Clerk of Court is to mark this

case as CLGSED.

BY THE COURT:

HERBERT J. HUTTON, J.



