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KENNETH S. APFEL, :
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MEMORANDUM & ORDER

J.M KELLY, J. JANUARY , 2000
Presently before the Court are the Objections of Plaintiff,
Cynthi a Watson (“Watson”), to the Report and Reconmendation in
this matter of Magistrate Judge Arnold C. Rapaport. Cross-
Motions for Summary Judgnent were referred to Judge Rapaport for
his Report and Recommendati on. Judge Rapaport recommended t hat
the Court affirmthe decision of the Conm ssioner of the Soci al
Security Adm nistration, Kenneth Apfel (*“Conmm ssioner”), that
Wat son was not di sabl ed.

STANDARD OF REVI EW

bjections to the report and recommendati on of a Magistrate
Judge are subject to de novo review. 28 U S.C. 8 636(b)(1)
(1994). The standard of review of factual decisions supporting
the Secretary’ s denial of benefits is whether the determ nation
of the Secretary is supported by substantial evidence. 42 U S. C
8 405(g). Substantial evidence is defined as that which would be
sufficient to allow a reasonable factfinder to reach the sane
conclusion; while it nust exceed a scintilla, it need not reach

a preponderance of the evidence. Richardson v. Perales, 402 U S




389, 401 (1972). The determ nation of the Secretary is given
great deference, and while the district court nust not nerely
rubber stanp the Secretary’ s determ nation, matters of
credibility are left in the hands of the Secretary. Wile the
district court may not agree with the relative weight given by
the Secretary, it is inproper to reverse the Secretary’s
determ nation of credibility issues unless clearly erroneous.

Pal ner v. Cel ebrezze, 334 F.2d 306, 307 (3d Cr. 1964).

Questions of |aw are subject to plenary review. Finkelstein v.

Sullivan, 924 F.2d 483, 486 (3d Gr. 1991). WAitson objects to
t hree conponents of the Report and Recommendation: 1) the ALJ
applied the wong standard in his evaluation of WAtson’s
testinony; 2) the ALJ' s determ nation regardi ng RFC was not
supported by substantial evidence; and 3) the ALJ did not
adequat el y eval uate Watson’ s occupati onal base.

DI SCUSS| ON

Eval uati on of Watson’'s Testi nony

Wat son grasps upon the ALJ's Finding No. 3, which states:
“The claimant’s subjective conplaints are not credi bl e because
they are not supported by the objective nedical records.” This
Fi ndi ng, however, is not the sole factor in the ALJ's credibility
determi nation. The ALJ reviewed Watson’s history of Sarcoi dosis
and that she has had neither treatnent nor medication for the

condi ti on. Medi cal evidence denonstrated that Watson was



asynptomati c and the condition had not progressed between

di agnosis in 1989 and evaluation in 1996. |In fact, Watson has
never conpl ained to a physician of the severe restrictions which
she now clains. Ruling 96-7p requires the ALJ to consider all of
the evidence in the case record to eval uate Watson’s cl ai m of
pain. Review of the ALJ's decision indicates that such a review
was undertaken. Therefore, there is no basis to reverse the
ALJ’s credibility determ nation.

1. Resi dual Functi onal Capacity

WAt son asserts that the ALJ failed to order a consultive
exam nation and did not have the benefit of a nedical expert to
expl ain how Watson’s residual functional capacity (“RFC') woul d
be affected by the nedical reports and testinony. As a result,
WAt son asserts, there was not sufficient evidence to determ ne
Wat son’s RFC. Review of the Final Decision denonstrates that the
ALJ eval uated all of the nedical evidence in the record, as well
as Watson's testinony. |In fact, the ALJ discounted an eval uation
of RFC, perforned by a state agency, that assigned Watson a
hi gher |l evel of RFC than ultimately determ ned by the ALJ.
Accordingly, there is substantial evidence to support the
Conmmi ssi oner’ s deci si on.

[11. Wrk that Exists in the National Econony

G ven Watson’s inpairnents, The ALJ was required to

deternm ne whether work exists in the national or regional econony



whi ch Wat son can perform taking into account her RFC, age,
education and past work experiences. 20 C F. R 8§ 404.1520(f).
The ALJ also relied upon the uncontradicted testinony of a
vocational expert (“VE'). The VE testified that, based upon

Wat son’ s postural and environnental restrictions, there existed
7,900 jobs in the | ocal econony and 130,000 jobs in the national
econony that she could perform?! G ven Watson's occupationa
restrictions, it was not an error for the VE to identify specific
j obs that Watson could performand to cal cul ate the nunber of
such jobs that existed in the | ocal and national econony. See
Social Security Ruling 83-12, Adjudicative Guidance No. 3.
Substantial evidence therefore existed to allow the ALJ to
determ ne that Watson could performa substantial nunber of jobs

in the local and national econony.

! Watson believes that the Locker Room Attendant group of
j obs shoul d be renmoved fromthe VE s |ist of avail able jobs
because the VE testified that in sone instances humdity from
showers may nake WAtson unable to performthat job. The VE did
not suggest such a bl anket exclusion, so Watson may be able to
perform some of the | ocker room jobs.
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V.

KENNETH S. APFEL, :
Def endant . : NO. 99-433

ORDER

AND NOW this day of January, 2000, upon consi deration of
the Cross-Mdtions for Summary Judgnent in this matter, the Report
and Recomrendati on of Magi strate Judge Arnold C. Rapaport, the
bj ections thereto of Plaintiff, Cynthia Watson, the Response of
Def endant, Kenneth Apfel, and the Reply thereto of Cynthia
Wat son, and after a De Novo review of the Final Decision of
Def endant, Kenneth Apfel, it is ORDERED:

1. The Motion for Summary Judgnent of Plaintiff, Cynthia
Wat son, i s DEN ED.

2. The Mdtion for Summary Judgnent of Defendant, Kenneth
Apfel, is GRANTED. Judgnent is ENTERED in favor of Defendant
Kennet h Apfel and against Plaintiff, Cynthia Wtson.

BY THE COURT:

JAMES MG RR KELLY, J.



