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Ms Rachel Shim 
HoUand & Kmght LLP 
2929 Arch Street 
Cira Centre, Smte 800 
Ph1Iadel ph1a, PA 19104 

Mr. Geoffrey Forney 
United States Department of Labor 
170 S Independence Mall We&1 
Curtis Center, Suite 630E 
Philadel ph1a. PA 19106 

December 7, 2018 

Via Facsimile to 267-299-5099 

The Honorable Wendy Beetlestone 
United States Distnct Court 
Eastern D1stnct of Pennsylvama 
James A Byrne US Courthouse 
601 Market Street, Smte 3809 
Plnladelplna. PA l 9I06 

Re Solis v. Koresko -09-988-WB- Joint Response Regllrding011t.<,ttmding 
Distributim1 and Taxation Issues 

Dear Judge Beetlestone· 

Trnstee, Manufacturers and Traders Trnst Company, mcluding its W1Immgton Trust 

affiliated entities ("Wrlmmgton Trust"), by and through ,ts counsd Holland & Krnght LLP, the 

Department of Labor (""DOL" or "Department"), on behalf of its client, the Employee Benefits 

Secunty Adrmnistn1uon ( .. EBSA '"). and Ira Silverstein, on behalf of certam md1v1duals (together. 

the ··Parties''), respectfully submit this Joint Response Regardmg Outstandmg D1stnbut10n anJ 

Taxation Issues in the above captioned matter, fotlowmg the heanng before Your Honor on 

November 3, 2018 ("'Hearing") 

Since the heanng, the Parties have made some progress towards resolving the d1stnbut1011 

and taxation issues that remain in this matter However, Wilmrngton Trust and the Department 

disagree on several issues Each issue is discussed m turn, settmg forth Wllmmgton Tmst's 

pos1t1on, the Department's position and a proposed resolunon 
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I. Income Tax Withholding and Emplovee FICA (Cash Distribution~) 

As the Court 1s aware, Wilmington Trust was appointed Trustee of the Single Employer 

Welfare Benefit Plan Trust (""SEWBPT') and the Regional Employers Assurance League 

Voluntary Employees' Beneficiary Association Trust ("Real V:EBA'') tc0Uect1vely the "'Trusts") 

In 1ts role as Trustee, Wilmmgton Trust made cash d1stnbut10ns to rnd1v1duals from August to 

October 2018 ("Summer 2018 Cash D1stnbut1ons"). Dunng this time, Wilmington Trust withheld 

and remttted a total of approximately $6 69 mdl1on to the IRS and state taxmg authont1es The 

$6 69 m1Jl1on total \\,as compnsed of approximately $5 12 nulhon for mcome tax withholding. 

$834,756.72 for employee Federal Insurance Contnbut1ons Act ("FICA") w1thholdmgs, and 

$733,964 79 for employer FICA w,thholdmgs 

Three issues stem from the Summer 2018 Cash D1stnbut1ons (a) whether W1l111mgton 

Tmst was reqmred to withhold mcome tax and employee FICA for the Summer 2018 Cash 

Distributwns: (b) wht:ther the income tax and employee FICA withholdings for the November 

2018 Cash D1stnbut1ons (discussed below) should be treated the same way as the Summer 2018 

Cash Distribullons (i e, released and remitted to taxmg authonues), and (c) whether Wilmmgton 

Trust, as Trustee, had a duty to mvest1gate each of the approximately 400 d1stnbutees' md1v1dual 

tax s1tuat1ons before w1thho1dmg and renuttmg mcome tax and employee FICA to the IRS and 

state taxing authorities 

,1. Income Tm: & Employee FICA Withho/tlings - Summer 2018 Cash 
Distributions: 

Wilmington Tn,st's Po,WJQ!J. W1lmmgton Trn5l believes t11at lt properly 

withheld and rcnutted the mcome ta..x and employee FICA for the Summer 2018 Cash 

Distributions Wilmmgton Trust's dec1s10n to withhold was based on applicable tax law See 

Gluckman v. Comm'r, 1041 C.M (CCH) 651 Cf C 2012), aff'd, 545 F App'x 59 (2d C1r 2013) 

(holdmg that taxpayers were required to mdude in theu income the value of two hfe insurance 

policies held by purported welfare benefit plan from which theu employer withdrew). see also 

Cadwell v. Comm ·r. 136 T.C 38, 52-56 (201 ! ), c,_ff'd, 483 F. App'x 847 (4th C1r 2012) (holding 

that when a taxpayer has dommion and control over property, the value of such propeny generally 

w,11 be included m his or her gross income), United States v McKean, 33 Fed Cl. 535, 538-39 

(1995) (citing Rev Ru! 75-241, I975-I C.B. 316 and Rev Rul. 85-44, 1985-I CB 22) (holdmg 
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that cash payments to employees m heu of nontaxable fnnge benefits are subJect to mcome and 

FICA tax wtthholdmg). In re Amoskeag Bank Shares, Inc., 239 BR 653, 660 {D.N H 1998) 

(stating that payments made directly to an emplo)' ee m lit>u of health benefits are not exempt from 

income tax) (cttzng McKean at 539) Further, W1lm1%,rton Trust discussed its pos1t10n on 

withholdings w1th Marcum LLP, the Department as well as Magistrate II,ey on muluple occas10ns 

pnor to makmg the appropnate withholdings At no pomt did Magistrate l Iey or any other party 

associated with the Trusts mstruct W1!mmgton Tmst not to withhold, as doing so would reqwre 

W1lmrngton Trust not to comply with applicable law 

Pursuant to applicable la\\ the mterests of the mdrviduals who received 

d1stribut10ns from the Trusts were substanually vested when they gamed control of the asset~ held 

by the Trusts (1 e , when the d1stnhut1ons were made) and, as such, cash payments were sub1ect to 

tax Wilm1ngto11 Tmst was reqmred to withhold and remit the withheld amow1ts to the IRS and 

state tax authonues w1thm approxunately three days of wtthholdmg. See 

https ,/wv.1w trs.gov/busmesses/sma1I-busmesses-self-employed employment-tax-due-dates 

(staung that under the semiweekly deposn schedule, employmenc taxes for pajments made on 

Wednesday, Thursday, and/or Friday must be deposited by the fo1lowmg Wednesday Taxes for 

payments made on Saturday, Sunday, Monday. and/or Tuesday must be deposited by the follow mg 

Fnday) 

DOL 's Position: The Department does not take a position on whether the 

Summer 2018 Ca'>h D1stnbut1ons are suhJect to tax or whether and to what extent Wilmington 

Trust was reqmred to '\\1thhold mcome tax and employee FICA for these d1stnbut1011s 

Wilmington Trust's Proposed Resolut1on Wilmmgton Trust respectfully 

requests that the Court not object to its determination that it properly withheld and remitted the 

income tax and employee FICA for the Swnmer 2018 Ca5h D1stnbut10ns to the IRS and state 

taxing authonttes, in accordance w1th applicable law 

b. Income Tax & Employee FICA Withholdings - November 2018 Cash 
Distributions: 

Followmg the Heanng, m accordance with the Order signed by Your Honor 

on November 3, 2018 (the "Order") (Docket #1795). WIimington Trust made twenty-three (23) 

add1t10nal cai;h d1stnbut1ons from the Trusts durmg the week of November 5, 2018 to 111d1v1duals 

with an account under one of the Tmsts (the "November 2018 Ca5h Distrtbutions"} Pun,uant to 
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the terms of the Order, Wilmrngton Trust did not renut to the IRS, nor any state ta'{mg authority, 

federal and state mcome tax w1thholdmgs, nor employee or employer FICA The/\e amount<; are 

still heid by the Trusts. 

Wilmington Tn-lSt ·s Posizion Consistent with the Summer 20 18 Cash 

D1stribut10ns and for tl1e reasons stated above, Wilmmgton Trnst believes the withheld mcome tax 

and employee FICA amounts for the November 2018 Cash D1stnbut10ns should be transmitted to 

the IRS and appropnate state taxation authont.Ies 

DOL 's Posztwn. Consistent with Its pos1t1on regardmg the Summer 2018 

Cash D1stributtons, the Department does not take a position on \\ hether the November 2018 Cash 

D1stnbut1ons are subJcct to tax or whether and to what extent WilmingLOn Tm.st was required to 

withhold mcome tax and employee FICA for these d1stnbutions. Because the Department takes 

no position on these issues, 1t will not file an ob.1ect1on to W1lmmgton Trust's representations to 

the Court that taxes and w1thh0Idmg~ apply However, by taking no posJtwn, the Department is 

not necessanly endorsmg or agreemg that taxes apply or that W1hmngton Trust made the proper 

\v1thhold111gs 

W1lmingtrm Trust',; Proposed Re.wlutwn Wilmmgton Trust respectfully 

requests that the Court permit it to remit the mcome tax and employee FiCA withholdrngs for the 

November 2018 Cash D1stnbutions to the IRS and state taxing authont1e5, ll1 accordance with 

appltcabl e law 

c. AnalysiY of Jndh•iduaf Beneficiaries ' Tax: Situations 

The Department asserts that W1lmmgton Tmst had a duty to mvest1gate the 

personal and financial c1rcw11stances of each of the underlymg ent111es and rndiv1duals entitled to 

a distribution from the Trusts Wilmington Trust determined that such a review was not reasonable 

or prudent 

Wilmington Trust's Posmon 

Wl1mmgton Trust does not believe tt had a duty to mvesugate each of the 

mdrv1dual tax situations of the approximately 400 entitles and 1nd1v1duals rece1vmg d1stnbut1ons 

from the Tmsts before withholding and remitting mcome tax and employee FICA to the IRS and 

state tax.mg authouties In its role as the Truste1::, Wtlmmgton Trust \\ras required to fu11ct10n as an 

employer durmg the period it made distribution:, from the Trust See Lane Processmg Trust v 
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United States, 25 F 3d 662, 666 (8th Crr 1994) ( citmg Otte v. United States, 419 U S. 43, 50-51, 

95 S.Ct 247, 252-53, 42 L Ed.2d 212 ( 1974)) 

The IRS reqmres employers and entities that control the payment of wages, 

and therefore, that function as an employer, to wnhhold and forward these withholdings to the IRS 

regardless of an employee's underly mg tax situauon See IRS Reg ~31 3402(a)-l(c) This 1s not 

controversial - employers regularly withhold taxes from an employee's pay even though an 

employee may ultimately have no tax obligation to the IRS (1 e, due to deductions, losses, 

canyovers, expenses, etc,). Instead, the employee must present the add1t10nal factors to the IRS on 

their own and seek a refund of withheld amounts. See Your Federal Income Tax For lnd1vtduals, 

Tax Guide 2017, page l 3 Wdmmgton Trust should not be held to a higher standard than any other 

employer paymg compensation to its employees 

W1lmmgton Trust also believes that Section 77 of the Restatement Third of 

Trusts ("Restatement") includes the duty of prudence, which ·'encompasses the duty lo exercise 

reasonable care and skill m trust adm1mstrat1on and the duty to act \Vlth a degree of cauuon swtable 

to the particular trust and W, objectives, circumstances, and overall plan of admm1strat10n" See 

Restatement (Third) of Trusts ~ 77 Wilmington Trust believes, because of the complexity 

associated with revtewing the tax situatJon of every mdividual and the amount of tune and 

expenses involved in this task, it would have been imprudent for Wilmington Trust to have 

engaged in tl11s task, because doing so would have resulted rn substant.J.al delays in d1stnbutmg 

a_<,sets to md1v1duals and would have resulted m add1t10nal expenses to the Trusts 

Please also note that.. pnor to d1sbursmg cash assets, W1lmmgton Trust was 

contacted by representauves for nme md1v1dual d1stnhutees W1lmmgton Trust was obhgated to 

speak with these individuals As a result of these d1scussiom; and at the request of the nine 

md1v1duals, adJustments were made to the accounts of these nme 111d1v1duals prior to the date the 

d1stnbut10ns were processed 

DOL 's Position· 

The Department takes the pos1t1on that Wilmington Trust, as trustee, was 

responsible for rnvest1gat111g the circumstances of the persons rece1vrng distnbut10ns to determme 

the related tax 1mphcat10ns so that Wdmmgton Trust could take the appropnate action m each 

case While the Department acknowledges that tt cannot determme at th1s ttme whether any hann 
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has resulted or will result from this failure, the Department w1U contmue to assert that W iJmmgton 

Trust was responsible for performing this extensive analysis. 

It ,s well estabhshed under the common law of trusts, on ,vh1ch ERISA is 

ba5ed, see Tihble v. Edi.son. 135 S.Ct. 1823, 1828 (2015), that the trustee's duty of prudence 

requires It to appnse itself of the "personal and financial ctrcumstances and concerns or goals of 

the vanous beneficianes·· includmg the .. tax pos1t10ns of the trust and ns bencfic1anes " 

Restatement (Third) of Tmsts § 77 cmt b( 1) (2007) Plan fiducrnnes are reqmred to mvest1gate 

the relevant circumstances of the benefictancs m makmg plan-related dec1s1ons See Armstrong 

v. LaSalle Bank, 446 F.3d 728, 733-34 (7th Cir. 2006). Therefore, the Depanment contrnues to 

maintain that Wilmington Trust was responsible for investigating the circumstances of persons 

receiving distributions to determme related tax 1mplicat10ns 

At the heanng on November 3, 2018, Doug Marm10n testified that 

Wilmington Trust did m fact undertake such an mvestigation m some cases, but failed to do so m 

many others See Nov 3. 2018 heanng, Gov Ex. F Although the Department IS not aware of any 

damages at this ume stemmmg from W1lmmgton Trust's failure to mvestigate, the Department 

takes the position that Wilmington Trust must be surcharged for any harm stemming from this 

failure 

Wrlmington Trusts· Proposed Resolu{jgn 

Wilmington Trust respectfully requests that the Court detetmine fot the 

Cash D1stnbut1om, that 1t was not reqmred to (1) mvestigate the under!) mg ta, s.1tuatton of each 

entity or md1vidual that received a d1str1but1on from the Trusts. (11) that reprocessmg of all pre\·1ous 

d1stnbut10ns 1s not reqmred and/or (lll) It is not necessary for W!lmmgton Trust to assist entities 

or individuals in recla1mmg any overpaid taxes 

2. Emplovcr FICA/ Release Emplover FICA to Reimburse Wilmington Tnist 
(Cash Distributions) 

a. Employer FICA 

The pnmary 1s~ue regardmg employer FICA 1s whether the fm1ds used to 

pay these ta.-xes should come from the T.11.b"ts. Based on applicable law, tt 1s clear that ta.xes should 

not be paid by WIimington Trust As d1scui;sed above, employee FICA was withheld on the 

Summer 2018 Cash D1stnbut1ons and the November 2018 Cash D1stnbut10ns Employer FICA 
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was also withheld on the Summer 2018 Cash D1stnbut10ns and transnutted to the IRS. 1 Employer 

FICA has not yet been withheld from the November 2018 Cash D1stnbuuons 

Wilmington Trust's Position· Wtlmington Trust bt!lieves that the proper 

source of employer FlC A withholdmgs is the a~sets of the Trusts Under e~tabl1shed law, where 

the employer no longer exists, the funds held m the Trust are the proper pool of funds that should 

be u<,ed to satisfy tax obhgat1ons See Pnvate Letter Ruling 20i4I50l L 2014 \:VL 1399245 (Apr 

11, 2014) (concludmg that the "[t]rust 1s reqmred to withhold mcome tax and the employee porl1on 

of the FICA tax on f] wages·· and that the ··rtJrust must also pay the employer portion of the FICA 

tax and the FCTA tax" ) and "1s the employer for purposes of§ 3401(d)(I) \'i1th respect to these 

wages"), see also IRS Pnvate Letter Ruling 200808010, 2008 WL 467919 (Feb. 22, 2008) (scaw1g 

that although the trustees are respons1ble for determmmg the amount of benefits due .. the trust 1s 

liable for paymg all of the expenses of all of its constituent plan umts), see also McKean. 33 Fed Cl 

at 539 (holdmg that cash payments to employees m lieu of nontaxable frmge benefits are subject 

to mcome and FICA tax wtthholdmg), In re Amoskeag Bank Shares, Inc, 239 BR at 660 (statmg 

that payments made directly to an employee m heu of health benefits are not exempt from mcome 

tax) (citing McKean at 539) 

However, Wilmington lmst acknowledges that the assets of the Trusts have 

been allocated on a proportional basis to a book-keeping account held in the name of each entity 

or md1v1dual that has been determmed to be ehg1ble for a d1stnbution from the Trusts (the 

"Accounts'") Wilmington Trust, therefore, asserts the ru,set'> oflhe Trusts, on a proportionate basis 

for each Account are the appropriate sources of employer FICA W1l.mmgton Trust acknowledges, 

as discussed below, that the employer FICA w1thholdmgs for the Sun1mt:r 2018 Cash 

Distributions, November 2018 Cash Distributmns, and the In-Kmd Disvibutions (discussed 

belo\v), should be done on a proportronal basis and taken from the particular Accotmt tnggenng 

the specific w1thholdmg~. WIimington T~t also acknowledge:,, that such w1thh0Idmgs must be 

tied to the particular Account so that no Account is covenng tax wnhholdmgs associated W1th 

another Account (i.e., another mdiv1dual's dtstnbutions) 

1 As d1rected by the Order signed by Your Honor, W1hnmgton Trust paid to the 1msts $778,485 70 from 
Wilmington Trust's own assets to reimburse the Trusts for the employer FICA Wilmington Trust withheld and 
transmitted to the 1RS followmg the Summer 2018 Cash D1stnbut1ons. As discussed in Section 2(b) of this letter, 
Wdmmgton Trust believes 1t should be reimbursed for this amount by the Trusts 
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To the e:\1ent W1lmmgton Trust did not make the employer FICA 

d1strtbut1011s on a proportionate basis for any past d1stnbut1ons, if any, Wilmington Trust will do 

so as part of the "true-up" ( discussed below) on the final cash d1stnbut1ons to all of the ind1viduals. 

DOL 's Position The Department agrees that 1f the employer Ff CA 

w1thh0Idmgs were requlfed (and 1t neither affirms nor demes this proposrt10n), then the 

w1thholdmgs should have been done on a proportional basis and taken from the Account tnggenng 

the specific w1thhoidmgs The Department agrees that tax w1thholdmgs must be tied to the 

particular Account so that no mdmdual 1s covenng tax wJthholdmgs associated with another 

Account's d1stn butions. 

As such, the Depa.nment agrees that the Tn .. t5ts were the appropriate source 

of employer FICA, to the extent such w1thholdmgs were requ1red (which Jt neither affirms nor 

den1es) However. the Department notes that Wdmrngton Trnst. as trnstee with title to the Tmsts' 

assets, 1s re:-.pons1ble for properly collectmg and remntmg the emplo)er FICA In connecl1on with 

payments from the Tmst.5 Although the source of the employer FICA \v1thholdmgs must be dra\.v11 

on a proport10nal basis from the Trust asset.5 tied to !111 Account ( as stated above), \V ilmmgton 

Trust was respons1bJe for undertakmg the proper \\lthholdmg-. 

1f W1lmrngton "I rnst failed to undertake the reqmred collection and payment 

of taxes relating to any past d1stnbut10ns, the Department takes the position that W!lmington Tmst 

1s responsible for covenng the tax obl!gations from tts own general assets The Trusts should not 

bear the cost of any tax w1thholding error on the part of W1Immgton Trust, with the except10n of 

the November 2018 distributions where w1thhoidmgs were not done because of a Court order See 

Order, ECF No 1795 

Wilmington T111srs •• Proposed Res<J.EJ11Q!J_ Wilmington Trust respectfully 

requests that the Court not obJect to it usmg the as~ets of the Accounts held under the Tn.ists as the 

source of payment for employer FICA obhgat1om To the e-xtent that Wilmmgton Trust did not 

properly calculate proporuonate employer FICA wllhho1dmgs for past d1stnbunons to ensure the 

employer FICA withholding was deducted ftom the applicable Account, 1t will make correctiom, 

durmg a "'true-up" as part of the final cash d1stHbut1on to ind1v1duals TI11s so-called "trne-up'' 1s 

simply a reconc1hatum of the remammg cash m each Account Wrlmmgton Trust will work with 

Marcum LI P to determm.e, pnor to the final cash distnbunons, each Account balance and the 

applicable employer FICA obligations. To the extent such obhgations arc owed, the Ac,ount will 
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be reduced for that md1v1dual by the amount of the obhgat10n before the 111d1v1dual · s remarnmg 

cash 1s d1stnbuted Doing so will ensure that no Account 1s covering tax \VJthhoidmgs associated 

with another Accout1t (1.e., another individual's distributions) 

[)()J, \' Propos!!d. Resolution. Wilmmgton Trust 1s personal!)- hablc for 

paymg all ta.xes in connection with past w1thh0Idmgs that It failed to undertake 111 prior 

d1stnbut1on5, with the exception of any w1thhold111g5 that were not done because of the Court's 

order, ECF No 1795 

b. Release Employer FICA to Reimburse Wilmington Trust 

As directed by the Order signed by Your Honor, Wtlmmgton Trust paid to 

the Trusts $778,485 70 from Wilmington Trust's own assets to reimburse the Trusts for the 

employer FICA Wilmington Trust withheld and transnutted to the IRS following the Summer 2018 

Cash D1stnbutions WIimington Trust believes It should be reimbursed for th1s amount by the 

Trusts 

Wilmington Trust'..- Positzon All employer FICA amounts should be treated 

the same way Therefore, 1f the Trusts are the proper source of employer FICA, as discussed m 

Section 2(a), Wilmington Trust should be rennbursed by the Trusts for the $778,485 70 paid from 

its own assets to comply with the Order 

DOL 's Posmon The Department's pos1t1on 1s that Wilmmgton Trust 

withdrew $778,485 70 from the Trusts' reserve contrary to a Court order See Order, ECF No. 

1777 Rather, than using the Trusts' reserve to cover employer FICA, W1lmmgton Trust should 

have made the w1thholdmgs on a proporuonal basis tied to each Account when makmg the 

d1stribut1on to the related recipient of the distnbutI.on Because Wilnungton Tmst failed to do so, 

and lll>ed the Trusts' reserves contrary to a Court order. the Trusts should not be reqmred to return 

the $778,485 70 to W1lmmgton Trust 

Wilmington Trust's Proposed Re'i_olutum If the Court docs not obJect to the 

proposed resolution regardmg employer FICA m Section 2{a) (i e, that Wilmmgton Tmst may use 

the propomonal asset& of each Account as the source of payment for employer FICA obhgauons), 

then W1lmmgton Trust should be reimbursed by the Trusts for the $778,485.70 paid from its own 

assets to comply with the Order However, to the extent WJ!nungton 1rust 1s deemed liable for 

any emplo1er HCA amounts following the "true-up", the amount of the re1mbursement ~hould be 

reduced accordmgly 
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DOL 's Proposed Resolution. W1Immgton Trust should bear the cost of its 

error and v10lation of the Court's order 

3. In-Kind Distributions 

a. Income Tax & Employee FICA Withholdings 

f n late 2017 and early 2018, hie insurance pohc1cs were distributed to s1xt)'· 

five t65) md1v1duals who held an account under one of the Trusts. ;\;o cash was mvolveJ and no 

mcome tax or FICA amounts were withheld These ~o-called "m~kmd'' d1stribut10n.~ ("In-Kind 

Distributions'') present two 1ssues. The first ts whether mcome tax and FICA should have been 

w11hheld The second 1s whether the proportional assets of the Accounts held for each cntity and 

md1v1dual under the Trusts should be used to pay employer FTCJ\ obhgations" 

Wilmington Trust's Position W1lm111gton Trnst believes that some of the 

65 mdmduals may owe mcome tax and employee FICA for the In-Kmd Distnbut10ns This 1s 

because the life msurance pohc1es, I1ke the Summer 2018 Cash D1stnbut1ons and November 2018 

Cash D1stnbut1ons discussed m Sect1ons l(a) and l(b) above, arc treated as ,vages and should be 

included in mcome See Gluckman v Comm 'r, 104 TC M (CCI I) 651 (TC 2012), gfLef.., 545 F 

App 'x 59 (2d Cu 2013) (holdmg that taxpayers were reqmred to include m their mcomc the value 

of two life msurance policies held by purported welfare benefit plan from v,hich their employer 

withdrew), see also Cadwell v. Comm 'r, 136 TC 38, 52-56 (201 I), afTd, 483 r App'x 847 t4th 

Cll" 2012) { holding that when a taxpayer has domin10n and control over property, the value of such 

property generally will be included m lus or her grnss income) 

However, 111s possible that some, 1f not all, of the 65 md1v1duab may have 

(t) deductions or basis that would result 111 7ero add1t1onal mcome tax liability, (it) earned wages 

in excess of the FICA w1thholdmg lnmts for 2017 amLor 2018 .such that they would have zero 

additronal employee FICA liability, (m) or will pay the applicable income tax due so that 

withholdmg 1s no longer reqmred Because 1t 1s not possible to know these facts at this pomt, 

Wilmington Trust believes the best course is for ,t to engage directly with the 65 ind1v1duals, their 

indrvidual tax advisor~. and, if necessary, the IRS to determine whether, 1.U1d 1f so, to what extent. 

they may owe add1t10nal mcome tax habiht) and or employee FICA and/or the extent to which 

these mdiv1duals are w1llmg to pay any taxes due Tlns actwn 1s appropnate in tlus case because 

2 fhc second issue is discussed in Section 3(b). below 
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no cash was available to satisfy the applicable ta.-x withholdings Not only 1s tlus m the best 

interests of these 65 1nd1v1duals, but 11 also will help to ensure that tax withholdings are only paid 

by the applicable Accow1t. 

W1lmmgton Trm,t w11l help to fac1l1tate this analysts b) 1ssmng Form W-2s 

to the 65 md.!v1duals before the January 31, 2019 deadlme. along with a letter descnbmg tlus 

situation and the proposed course of action. W1lmmgton Trust will also reach out and engage its 

contacts at the IRS 

To the extent that W1lmmgton Trust 1s able to establish thar addmoual 

mcome tax and/or employee FICA ltab1hty for an 111div1dual is due, Wilnungton Tmst would like 

to w1thhold such amount5 dunng the "true-up" m Section 2(a), above, before final cash 

d1stnbut1ons are made to md1v1duals. To the extent that an mdrv,dual does not have enough cash 

remammg m their Account to satisfy any outstandmg mcome tax and/or employee FICA 

obhgat10ns, W1Immgton Trust will work with the md1v1duals and the IRS lo amicably resolve the 

outstandmg obhgat.1011 In no event will W1Immgton Trust use ilie assets of another Account to 

sausfy the obhgauons of any other Account. 

DOL 's Pos1twn Consistent with it~ pos1t10n regarding the Summer 2018 

Cash D1stnbut1ons and November 2018 Caf>h D1stnbutions, the Department does not take a 

position on whether the In-Kmd D1stnbut10ns are !>ub1ect to ta.,x or whether and to what extent 

W1hrungton Trust was reqmred to withhold income tax and employee F1CA for the In-Krnd 

D15tn but10ns. 

However, 1f Wilmington Trust failed to undertake the requlfed ,·ollect1on 

and payment of taxes relatrng to any past d1stnbut10ns, the Department takes the posltlon that 

Wilmington Trust is responsible for covering the tax obligations from Its mvn general assetc; The 

Trusts should not bear the cost of any tax wtthholdmg error on the patt of W1lmmgton Trust. 

The Department does not agree that the Tm~ts are the appropriate entit1e~ 

to cover taxes for withholdmgs that W1lmmgton Trust falled lO undertakt: The Trusts are not legal 

persons with any re:spons1b1hty A trust 1s a legal relationship with respect to the property held by 

the trustee. See Barhoza v California. Ass 'n of Professional Firefighters. 799 F 3d 1257. 1264 

(9th Cu 2015) As trustee with title to the Trusts' assets, W1Immgl0n Trust was n:spons1ble for 

w1thholdmgs m connect10n with payments from the Trusts See Lane Processing Trust v. ( Tnzted 

States, 25 F.3d 662, 665-66 (8th Cir 1994) Doug Marrruon already admitted this pomt when 

I I 
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commtuucatmg to plan participants by statmg that M&T was requued to make emplo)er-related 

w1thholdmgs See Gov Ex F Although the Trusts' assets were the appropriate fund from which 

to make tax ·wnhholdmgs, when W1immgton Trust failed to take the appropriate withholdings, lt 

became personally responsible as trustee for beanng the cost associated with its failure to perform 

its duues as trustee 

The a::;.scts of the Trusts. wh1th arc held for the benefit of employee benefit 

plans m this case, may not mure to the benefit of any employer See 29 lJ SC § 1103(c){l) The 

tem1 "employer" means any person acting directly as an employer See 29 USC. § 1002(5) In 

this case, W1lmmgt011 Trust 1s actrng as an employer for purposes of the internal Revenue Code, 

and under this status as an employer It 1s precluded from takmg any phm assets for Its o,;,,,n benefit. 

Thus, Wilmington Trust may not displace its habil1ty as an employer and trustee responsible for 

collectmg and remitting tax w1thholdmgs by takmg these amounts from the Trusts' 1eserve to cover 

w1thholdmgs that it tailed to perform 

Wilmington Trust 1s precluded from usmg the Trusts' reserve for an 

additional reason ER1SA 1I11poses on all fiduciaries the duty of loyalty to plan participants See 

29 l J S C § l l 04( a)( 1 ) The scope of this duty under ERISA 1s based on the common [aw of trusts 

See Bixler v Cent Pa Teamsters Health & Welfare Fund, 12 F 3d 1292, 1299 (3d Cir 1993) 

Under the common la\\' of trusts, the duty of loyalty prohibits a fiduciary from "engagmg m 

transactions that mvolve self-dealing or that othe1w1se involve or create a conflict between the 

trustee's fiductai) duties and personal mteresL, •· Restatement (Third) of Trusts§ 78 (2007) The 

fiduciary must act with ··an eye smgle to the mterest.s of the [plan] part1c1prum, and be11ef1cianes .. 

Donavan v B1erw1rth, 680 F.2d 263, 271 (2d Cir 1982) 

As trustee, Wilmington Trust is legally liable to the IRS for fa1lmg to make 

the reqmred w1thhold111gs By attemptmg to use the Trusts' reserve to elumnate \\' 1lmmgto11 

Trm,ts' O\vn liabrl1ty, 1t 1s v10Iatmg 1t5 duty of loyalty by puttmg its interest ahead of the mtere!)ts 

of the plan participants See Scott and Ascher on Trusts§ 17:: 3 at 1109 (Wolters Kluwer 5th I:.d. 

2007} Nor 1s Wilmington Trust entitled to equitable set-off in these circumstances See 

International Union of Bricklayers v. Gallante, 912 r Supp 695, 705-06 (SD N Y 1996) 

Wilmington Tnist ·s Pr_oposed Resolution W1lmmgton Trust respectfully 

requests that the Court not obJe.ct to W1lmmgton Tmst's determmat1on that mcome taxes and FICA 

withholdings apply to the In-Kind D1stnbutions Wilmington Trust respectfully request& that the 

12 
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Court not obJect to Wtlmmgton Trust's proposal to work with the 65 md1v1duaJs. thetr rnd1v1dual 

tax advisors, and the TRS to determme whether, and if so, to what extent, the 111d1v1duals may owe 

additional rncome ta.x habi!Jty m1d/or employee FTC A for the In-Kmd D1stnbutions To the extent 

that this mvest1gat1on reveals add1t10nal income tax and'or employee FICA l1abil1ty for an 

mdrvidual. Wilmmgton Trnst respectfully requests that the Court not ob_1ect t.o w1thholdmg such 

amounts dmmg the "true-up'' m Section 2(a), above, before final cash d1stnbut1ons arc made to 

ind1v1duals To the extent that an md1v1duaJ does not have enough cash remamrng m their Account 

to sausfy any outstandmg rncome tax and/or employee FICA obllgat10ns, Wilrnmgtou Trust 

respectfully requests that the Court not object to it workmg with the md1viduals and the IRS to 

amicably resolve any outstandmg obhgation(s) \\.'1lm.ington Trust respectfully requests that the 

Court further agree that m no event shall W1lmmgton Trust use another Account to satisfy the 

obhgat1011s of any other Account 

DOI. ·s Proposed Resolution Wilmington Trust is personally liable for 

pay1ng all taxes in connection with past w1thh0Idmgs that It failed to undertake m pnor 

dis tnb ut10m, 

b. Employer FICA Withholdings 

Wilmington Trust's Position All employer FICA amounts should be treated 

the same way Therefore. 1f the Trusts are the proper source of employer FICA.. a'> discussed m 

Section 2(a), Wilmington Trust should be allowed to deduct Employer FICA on the m-kmd 

d1stnbut10ns from the remai.mng cash d1stnbut10ns as part of the ··true-up " 

DOL ·s Posmon· The Department agrees that all FICA amounts should be 

treated the same \\ay However, W1lmmgton Trust is persom1lly liable for paymg all taxes m 

connection with past withholdmgs that it failed to undertake m pnor d1stribut1ons 

Wilmington Trust's Proposed Resolurion As discussed m Section 2(a), 

above. W1Immgton Trust respectfully requests that the Court not obJect to 1t usmg the propornonal 

assets of the Trnsts as the source of payment for employer FICA obhgauom; To the extent that 

Wtlmmgton Trust did not properly calculate proport10nate employer FICA withholdmgs for past 

In-Kind Distributions, It will make corrections during a .. true-up", as discussed above in Section 

2(a), before final cash d1stnbut10ns are made to md.Induals Domg so w1H ensure that no Account 

is covenng tax withholdings associated with another Account 

13 

Case 2:09-cv-00988-WB   Document 1811   Filed 12/13/18   Page 13 of 15



To Page 15 of 16-, 2018-12-07 16 26 56 EST Holland & Knight. LL From Cory Thomas@hklaw com 

.. 

DOL 's Proposed Resolutwn W 1Imrngton Trust 1s personally liable for 

payrng all taxes m connection with past withholdings that n failed to undcnake m pnor 

d1stribut10ns. 

4. Communication with Comganies that Received a Distribution 

In late 2017 and early 2018. in accordance ,v1th the elections received by 

Wllmmgton Trust certam distnbut10ns were made from the Trusts to employc1s No tax was 

withheld from these distributions, but possible negative tax consequences could apply 

W!lmi_t1g1Q11_ Trust ·s Posttion W!lmmgton Trust takes the posrnon lhat the 

manner m \Vhtch the assets are used by the employers that received a d1stnbution from the Trnsts 

w1H detcrmme the tax impact. Code§ 4976(a) imposes a 100 percent excise tax on an employer 

that mamtams a welfare henefit fund if there 15 a disqualified benefit provided dunng any taxable 

year Code ~ 4976(b )(1 )(C) defines '-disqualified benefit" to include any po1110n of a welfare 

benefit fund revertmg to the benefit of the employer Assets held for a plan and used b) an 

employer to provide penmss1ble benefits, may not be sub.1ect to this ta,,: Further, amounts returned 

to an employer that were taxed when contributed to the welfare benefit fund ,v11l also nor give nse 

to the excise tax 

Wilmmgton Trust is unable to determme how employers will use the funds 

or any taxes previously paid by the employers on contnbut1ons to the Trust To address this issue 

and appnse companies of the possible negatne tax consequences associated with a reversion, 

W1lmmgton Trust included with d1stnbul1ons made to employers a statement md1catmg that the 

employers should confer with their tax advisors to ensure no negative tax consequences arise as a 

result of the d1stnbut1on. 

Ira Silverstein ·s (Counsel for Certam Conwanif!;S ansl !J1q1v1d1.wlsL Pos.If_{pn 

Mr. Silverstein contends the ongmal commu111cat1on provided to employers 

regardmg the poss1b1hty of a reversion under the Code was insufficient Mr. Silverstem a!>h that 

all compames that rece1ved a d1stnbuuon from the Trusts be provided with a subsequent 

c.ommunicat1on regarding the poss1ble negative tax consequences and methods to m1t1gatc these 

consequences 

[)()[, 's Positwn The Depa11ment takes no posmon 

Proposed Resolution· W1lmmgton Trust proposes to send a follow up letter 

to the companies that elected to receive a d1!>tnbut1on from the Trusts The letter v.111 be sent 
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before the end of the year, wdl descnbe the possible negative tax consequences of usmg the 

d1:..tnbutmns rece1Ved from the Trusts as part of general as.sets, and will describe hov,· these 

negative tax consequences can be avoided or mitigated 

Because W1lnungton Trust and the Department still disagree on some of the issues, as 

stated above. the parties agree that they should file briefs addrcssmg the relevant legal points before 

t'1e Court enters a final order on the d1c;puted 1sc:;ues The parties propose scheduling a conference 

call with the Court to determine how best to proceed with a bncfing schedule 

Sincerely yours, 

Isl Rachel C Shun 
Rachel C Shun 

HOLLAND & KNIGHT LLP 

Isl Geoff Fornev 
Geoffrey Forney 

US DEPARTMENT OF LABOR 

cc Michael C Dnscoll, Wilmington Trust 
Cory A Thomas, Holland & Kmght 
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