IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA
V. : CRIM NAL NO 99-154
OVAR BEST

alk/a “Jam | Baker’

GOVERNMENT' S MOTI ON AND MEMORANDUM FOR
HEARI NG AND DEFENDANT’ S PRETRI AL DETENTI ON

The United States of America, by Mchael R Stiles,
United States Attorney for the Eastern District of Pennsyl vani a,
and Mtchell E. Zanoff, Assistant United States Attorney, nove
for a detention hearing! and pretrial detention of defendant Qmar
Best pursuant to 18 U S.C. 8§ 3142(e). The governnent seeks this
Order because no condition or conbination of conditions wll
reasonably assure the defendant’s appearance as required or the

safety of other persons and the comunity. ?

! Under 18 U.S.C. § 3142(f)(1)(D), a judicial officer shal
hol d a detention hearing upon notion of the governnment in a case
whi ch, as here, involves a felony commtted by a defendant after
he has been convicted of two or nore offenses (or their state or
| ocal equivalents) described in 18 U S.C. § 3142(f)(1)(A-(0O.

2 The governnent nust prove by a preponderance of the
evi dence that no conditions of release reasonably will assure the
def endant’ s appearance or prove by clear and convincing evi dence
that no conditions of release will assure the safety of the
community. United States v. Hnmer, 797 F.2d 156, 161 (3d Gr.
1986) .




FACTUAL BACKGROUND

I n support of this notion, the governnent makes the
follow ng representations and proposed findings of fact:

A. Pr obabl e Cause and the Evidence in This Case

1. There is probable cause to believe that the
def endant commtted the of fense of possession of a firearmby a
convicted felon, in violation of 18 U S.C. 8§ 922(g)(1), as
charged in an indictrment returned by a federal grand jury on
March 23, 1999.

2. The evi dence agai nst the defendant is extrenely
strong. On January 8, 1999, Phil adel phia Police Oficers Murice
Scott and Ronald Davis reported to 18th and Cunberland Streets in
Phi | adel phia in response to a police radio call that there was an
arnmed man on that corner. The officers observed defendant Onmar
Best standing on that corner. The defendant fit the description
of the arnmed man described in the radio call. Shortly after the
officers exited their vehicle and began wal ki ng toward the
def endant, he ran away fromthem The officers caught the
defendant after a short chase. During a protective pat down, the
of ficers recovered a | oaded . 357 magnum revol ver fromthe
def endant’ s pants pocket.

3. As discussed in greater detail below, the
defendant is a convicted felon and, thus, is prohibited from
possessing a firearm

4, The firearm possessed by the defendant -- a Rossi

Model MB77 .357 magnum revol ver bearing serial nunber F355949 --
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was manuf act ured outsi de Pennsylvania and, thus, was possessed by
t he defendant in interstate comerce.

5. The strength and nature of the case against the
def endant and the correspondi ng probability that the defendant
will be incarcerated for a significant period of tine establishes
his danger to the conmunity and increases the already serious
risk that the defendant will not appear as required by the Court.

B. Penal ti es

1. The defendant faces a maxi mum sentence of 10 years
i mprisonnent, a three-year term of supervised release, a $250, 000
fine and a $100 speci al assessnent.

2. Based on the information available to the
government at this tinme, the governnment conservatively estimates
t hat, under the Sentencing Cuidelines, the defendant faces a
sentenci ng range of 110-137 nont hs.

3. Accordingly, the defendant has a substanti al
incentive to flee.

C. Ri sk of Fli ght

1. The defendant presents a serious risk of flight.
H's crimnal history reflects a pattern of brazen disregard for
court-ordered supervision. It is clear fromthis history, which
is chronologically summari zed bel ow, that no combi nati on of bai
conditions will prevent this defendant from engaging in further
crimnal activity or ensure his appearance in court.
a. On May 16, 1996, the defendant was arrested

(Case No. CP #9802-0839) and charged with
firearns of fenses.
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On Cctober 31, 1996, while on pretrial

rel ease for the May 16, 1996 firearns
charges, the defendant was arrested (Case No.
CP #9611-0894) and charged with robbery and
firearnms offenses.

On Decenber 3, 1996, while on pretrial

rel ease for the May 16, 1996 firearns charges
and the October 31, 1996 robbery and firearns
charges, the defendant was arrested (Case No.
CP #9612-1106) and charged with aggravated
assault, attenpted rape, indecent assault and
rel ated of f enses.

On May 12, 1997, the defendant was convicted
of the May 16, 1996 firearns charges and
sentenced to 1-2 years inprisonnent.

On June 4, 1997, the defendant was convi cted
of the Decenber 3, 1996 i ndecent assault
charge and sentenced to 1-2 years

i nprisonnent .

On February 23, 1998, the defendant was
convicted of the Cctober 31, 1996 robbery
charge and sentenced to 1-2 years

i nprisonnent .

On April 28, 1998, while he was under
supervision after his release fromprison for
all three prior convictions, the defendant
was arrested for robbery, assault and
firearnms offenses. Those charges remain
pendi ng agai nst the defendant in the

Phi | adel phi a County Court of Conmon Pl eas.

On January 8, 1999, while on pretrial release
for the April 28, 1998 charges and under
court-ordered supervision for his three prior
convi ctions, the defendant commtted the

of fense described in the indictnent.

On February 4, 1999, while on pretria

rel ease for the April 28, 1998 and January 8,
1999 charges and under court-ordered
supervision for his three prior convictions,

t he defendant was arrested for attenpting to
rape a mnor at gunpoint. According to the
victim a 16-year-old girl, the defendant
told her to pull down her pants while he held
a gun in his hand. He then ordered her to
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performoral sex on him?

2. The defendant has a contenpt of court conviction
and at |east three violations of probation. As set forth above,
he has comm tted numerous crimnal offenses while on bail or
ot her court-ordered supervision. Thus, he is not a candidate for
pretrial release.

3. The defendant tried to flee when he observed
police officers wal king toward hi mon January 8, 1999. That
attenpt at flight further highlights the risk of flight he
presents in this case. The risk of flight is increased here
because of the certain and severe penalties facing the defendant
of which he is now aware.

4. The defendant provided the police officers with a
fal se name, “Jam | Baker,” when he was arrested. His wllingness
to provide false identification information and to lie to | aw
enforcenment authorities provides further evidence of the risk of
flight posed by the defendant.

5. The defendant has no enpl oynent ties to this
district. According to the state pretrial services office, in
January 1999, the defendant reported no verifiable enploynent and

claimed only to perform “odd jobs” on an irregul ar basis.

® Based on the information available to the governnent at
this time, it appears that the victimof the attenpted rape
failed to appear at the defendant’s prelimnary hearing and,
therefore, the rape charges were di sm ssed.
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D. Prior Crimnal Record and Danger to Conmunity

1. The defendant poses a serious danger to the
community. Not only did he possess a dangerous weapon -- a .357
magnum revol ver -- after having been convicted of three felonies,

but the gun was | oaded. The possession of | oaded guns by
convi cted fel ons poses an unacceptable threat to the comunity.

2. Since 1994, the defendant has been arrested 10
times and convicted of three serious offenses. He has at | east
one ot her open case, which includes robbery and other viol ent
fel ony charges, pending against himin the Court of Conmon Pl eas.
He has a contenpt of court conviction and at |east three
viol ations of probation. His disregard for the safety of the
community is plain.

3. The defendant has a probl em stayi ng away from
firearms. He has been arrested for firearns offenses on seven
separate occasions. |If permtted to return to the comunity
pending trial, there is every reason to believe that the
defendant will re-arm hinself and endanger the comunity.

4, The defendant al so appears to have a problemw th
sexual assault. He was convicted of indecent assault in 1997.
Just a few nonths ago, a 16-year-old girl alleged that he tried
to rape her at gunpoint.

5. The defendant has continued to engage i n dangerous
crimnal activity notw thstanding the conditions of pretrial
rel ease and probation which have been i nposed upon himin at

| east five different crimnal cases. The community will be
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endangered if he is rel eased.

1. CONCLUSI ON

Not hi ng short of 24-hour custody and supervision can
ensure the appearance of the defendant and the safety of the
community. The conditions of rel ease enunerated in the detention
statute, 18 U.S.C. 8 3142(c), would serve only to informthe
Court, after the fact, that defendant has fled or resuned his
crimnal career.

For all of the foregoing reasons, the United States
respectfully requests that its notion for pretrial detention be
gr ant ed.

Respectfully subm tted,

J. HUNTLEY PALMER, JR
Chi ef, Firearns
Assistant United States Attorney

M TCHELL E. ZAMOFF
Assistant United States Attorney



CERTI FI CATE OF SERVI CE

| hereby certify that on the 7th day of April 1999, a
true and correct copy of the foregoing Governnent’s Motion and
Menor andum for Hearing and Defendant’s Pretrial Detention, and

t he acconpanyi ng proposed Order, was served, by hand, on:

El i zabeth Hey, Esquire
Def ender Associ ati on of Phil adel phi a
Suite 800 -- Lafayette Buil ding
437 Chestnut Street
Phi | adel phia, PA 19106-2414

M TCHELL E. ZAMOFF
Assi stant United States Attorney



