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IN THE UNITEDR STATED BLSTRICT COURY
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IK RE: ASBESTOS PRODULTE :
LIABILITY LITIGATION (Mo, VIF ¢ Conselidated Undaoy

: MO DOCKEET NO. 875
MICHARL LINDEMANN,

Plaintiff
V. ; Case No. 07~63080
GHIO ELIBSON, ET AL,, ; Transferred from the Western
: Digtrict of Pennsvivania
Defendants :
MEMORANDUWM
FDUARDSG €, ROBRENO, J. Goetober 18, 2010

Before the Court is Defendant Ohio Fdison’s Motion for
Summary Judgment. Chio Bdison moved for Summary Judgment on the
ground Lthat they were not the possessor of the land in guestion,
and therafare cannol bo held liable for injuries allegedly caused

by the prosonce of asbestos on the land.

I BACKGROUND

Plaintiff, Michael J. Lindemann, as executor of the estate
of Geurge W. Lindemann, brought this action for asbestos cxposure
againsl numercsus defendants. George Lindemann was diagnosed wit
messthelioma on February 7, 20035, and passed away on Junsg 28,
2008 {ef.’s Mob., Buymm. J., doo. no. 40, at 2.y Plaintifd

asnseyts that Defendant Ohio Edigon is lizble as owner of Lhe



Case 2:07-cv-63080-ER Document 63 Filed 10/19/10 Page 2 of 10

Bruce Mansfield Power Plant [(“Bruce Mansfiseld”), locatsd in
Shippingport, rFennsylvania, where decedent worked as a union
Laborer from 1874-1088, (Id. at 1.) Decedent was employed by
Foster wheeler as an independent ocontractor at Bruco Mansfield,
Fogrer dheeler had a contract with tho Plant for the masintenancs
of the “Unit One” koiler, and the -¢b consisted primarily of
clean up, after ropailrs to the bkoller were conducted.

w4
Bl =tcte

fs

{(Deposition of David Freed at 1£:10, March 27, 2009)
Dop.”)  Plaintiff aslleges thal in the «lean—up procesns, Mr.

Lindemann was exposed Lo asbestos dusli and fibers., Plaintifs
brought a claim against Onio Edizon as the premises ownor of

Bruce Mans{ield,.

7T. LEGAL STANDARD

whoen evaluating 2 motion for summary Jjudgment, Federal Rule
of Civil Procedure 5¢ provides that the Court must grant judgment
in faver of the moving party when “the pleadings, the discovery
and dizclosure materials on file, and any affidavits show that

there is no genuine lssue as to any material fact . . . 7 Fed,

In multldistrict 1itigation, “on matters of procedure, the
wransferee court must apply federal Taw as interprated by the

2

court of the digtrict where the tranaferse court gits, in RBe
fshestes Prods, Liabl. Litia. (Ne, VT1, 673 F. Supp. 2d 358, 3e2
(k.. Pa. 2008)., On substantive motters, including cheice of law
rules, Lhe sLate law of the transferor district applies. Loy
Levy & Scom Faghions, Tne. v, Romang, %8 £.24 311, 313 (2d Cir.

1892y, As there is no dizpute to fhe application of Pennsylvania
law in this <ase, this Court will apply Pennsyivania law,

2
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R, Civ. P. 568y (2. A fact is "materizl” 1f ilis existence or
non=-existence would atfect the outcome of the sult under

governing law, Anderson v, Liberty Lobpby, inc., 477 U.3, 242,

248 {1986Y. An issuc of fact iz “genuine” when therse is
sufficient evidonce from which & reascnable jury could find in

xistencs of that

i

Taver of the non-moving parly regarvding the
fact. Id. at 248-49. “In conaidering the evidence, the court
should draw all reasonable inferonces against the moving party.

B v, SEPTA, 479 ¥.3a 237,

]
o
Lt
3
[

o Cir. 2007},

“Although the initial burden is ¢n the summary Judgment
movant Lo show the absence ©f a genuine issus of material fact,
‘the burden on the moving party may be discharged by showing-that
is, pointing out %o the distrivl court-that there is an absence
of evidence to suppori Lhe nonmoving party’s caso’ when the
nonmoving party bears the wltimate buvden of proot.” Conoshenti

v, Pub, Seryv, Flec. & Tas Sa,, 364 P34 135, 149 i34 Cir. 2004

(quoting Singlatary v. Pa., Dep't of Corr., 266 F,3d 186, 192 n,2

(3d Cir. 20€1). Once the moving party has Lhus discharged ita
burden, the NOMRKCVING party “may not rely merely on sllegations
or denials in its own pleading; rather, 1its response must--by
atfidavits gr as othsrwise provided in [Rule B8 -wsel oul
specific facts showing a genuine issue for trial.” Feod. R. Clv.

P, S56{e)i2).

ik
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TIT. BIBCUSSION

A. pefendant’ s Argument

Defendant argues that it is not a proper party to this
action, as il is & mere out-of-possession owner 2f the Bruce
Mansfield Power Plant and, undoy Pennsylivanls law, mere oubt-of-
possession ownaers arc neot liable for injuries sustained on the
properiy. {(Def.’s Mot. Samm., J. at 6.} Alternatively, even if
it can oe shown that Detfendant had possession and control of
Aruce Mansficlid, Plaintiff hasgs failed to prove that Defsndant
breached its dubv to business lnvitees under Pennsyvlvanlia law.
(dd. at 2.} Additionally, Defendant asserts that Plaintiff has
produced lnsufficient evidence to show that Defendant possessaed

n

“gupericr knowledge” or Ypeouliary risk” that trigger a duotby of

care for mers landowners. (Id, at 18.}

Furthermore, Defendant disputes that any azbesios was
present at Bruce Mansficld., Defendant also asserts that
Plaintiff hasg produced insufficient evidence of decedent’s
employmenl al the plant. Evidence of decedent’s employment

nistory is limited to a singlo doposition that places the

decedenl. at the plant for 2-3 months in 1975,

R. Plaintitt’s Argument
Plaintiff argues that Chio Bdison is estopped from arguing

that it is the wrong party Lo Lhis action, aa this argument was

o
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nel raised in the answer to Plaintiff’s complaint. (PL.”3 Resp.,
Ao, 1na,. 41 at 1.)  Furtherpmore, Plaintiff asserils that thers is
avidencse oI agbestos at Bruce Mansfield, by way of affidavits of
Bruco Mansfield emplovess stating thal asbhestok was present at
vhe plant.  {(id. st 8.) Plaintiff asserts that Mr. Frecd's
testimony regarding decedent’s employvment at Bruce Mansfield is
sutficlent to establish decedent’s work history at the plant.

On the Llssus of premises liability, FPlaintiff asserts that
Chio EBdison was in possession and control of Bruce Mansfield, as
& majoerity owner, and broached iits duty of care Lo decedent, a
pusiness invites, (idey Alternatively, sven If Defendant was an
out~of-possession owner, the “specilal knowledge” and “peculiar
rigk” exceptions apply because Defendani was 1ln a superior

position to know of the peculiar risks inhsrent in ashestos.

{ig, a8t 11.}

C, ARnalvsia

1. Decedent’s Employment Slalus and Presence of
Bsboatos at Bruce Mansfield

When viewing the facts in Lhe light most favorable to

by

Pigintif

G

; &S the nan-moving party, Plaintiff has produced
sufficient evidencos Lo show that there was asbestos present at
Bruce Mansfield, PFlaintiff has produced soveral alfidavits of
employveaes of Bruce Mansfield during the relevant time period that

attest to the presence of asbestes at the plant. Bee Pl.'s
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Exhibits I, 4, ¥, L. &dditicnally, co-worker David Freed
tostified that he worked with Plaintiff at Bruce Mansflselid in
1875, This is sufficient, at this stage, o establish that
Plaintiff was emploved at the Hruce Mapnslleld plant, and that
ashestos was present at the worksite.

Therefare, the analvsis will foous on the central issue of

whather Ohis Edison can be held liable as the premiscs owney of

Bruce Mansfield.

2, Ghio Edison is Estopped from Argulng that They are
rhe Wrong Party to the 8ait

Prainhiff iz gorrect in agserting that Qhlo Edison is
estopped from arguing that iy is the wrong party to the suit.
Defendant nover answered Plaintiff’s complaint, becausc Defendant
was not yregulred to do so under Fenmsylvania law. Pennsylvania
Rule of Civil Procedure 1041.1(c) provides that, in an ashestos
action, the fillng of an appearancs by a defendant constiiutes
{1} a denial of a1l averments of faot in the complalint {2} an
allegation of all affirmative defenses angd {3) a claim for

indemniiication and contribution from any other party.

Howaver, this is in direct conflict with Fed. R, Civ. P.
i (1] (B}, which reguires defendanits to “admit or deny the
allegations asserted agalnst Lt by an opposing party.” Bection

{(PY {8} of the rule makes clear that an allegation is admliited if

Y1l oa responsive pleading is roguired and the allsgation {1s not
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genied.”  Pursguant to the hrie doctrine, when a Pederal Rule of
Ciwil Procedure directly conflicis with & state procedural rule,

federal couris must apply the federal rule. Erie R.E. ¥,

Tomopkins, 304 0,3, &4 {19385 ;

L

61

Humanities, ITnc,, 518 .8, 415 (19
Thevefore, once the case was removed, befendant had an
obligation te file an answer. See Fed, R. Civ. P. 8{b). Because
Defendant did not file an ansver, Defendant adamitted Plaint ff's

allogation that Ohle Edison is an owney of Bruce Manstield.®
Additionally, Defendant stated in its motion for summary judgment
that at the Lime of Plaintiff’ s alleged exposures {(1974-1988},
Ohio Edison wag a 44.97% majority owner of the plant. Therefore,
Ohio Bdison iz a correctly named party, and the analysis must
forus on whethesr bhoy woeres & “possessor” for purposes of premiss

liability during the time of exposure,

3. There ils Insufficient Evidence to Show that
Defendant was a Possessor of the Tand During the
Time Frame in Question
Under Pennsylivania Law, mere title to a promises lg not a

sufficient basis for subjecting a party %0 the duties of premizes

liability. Instead., thoere must be possession, meanin

!

The allegation admitted is, "{tihe premises ownod and/or
operaled by defaendant Ohio Fdison Company {(thoe ‘premises
defendant’) was unsale due to a latent harzardons condition,
transportable resplrable asbestos fibers, which defendant knew or
should have known existed on the premises.” (Pl.'s Compl, § 27.)

-
F
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“oeoupalion of land wihh intent to controel it.” See Restatement

”

{Second) of Tortsg, % 3JZ8E (guoted in Rudv v, A-Begt Produchts O0.,

B30 ALZ24 330, 233 {Pa. Super. 200331, AL the summary Judgment
stage, the burden is on plaintiff to produce evidence of
possession. If tne plaintlif fails to point Lo evidence ralsing
a genuine issue of material fact as to possession, judgment
should he entered for Deferdant. See Fed., R, Civ. P. 56{1): £,
Rudy, 870 A.3d at 334 n.4 {hcolding that, under Pennsylvania law,
“fallure to prezent compoetent evidences of [possession) entitlies
delendant Lo summary duddgment. ™).

Tr the instant case, Plaintiff relies on only thres places
of evidence to clagsify Defendant as a posgessor. First, they

point to a congent decres filed in U, 8, v, Oni¢ Edison Cp, and

wr 2:989-CV-1181, (5.0, Ghio 2005 outlining
updates 1n eguipment neressary to reducoe anvironmental impact
that Ghioc Edison was responsible for effectuating at numerous
power plants, including Bruce Mansfleld. (P1.72 Exhibit 7.3
fecond, Plaintiffs point to a document from John Cocper &
Associstes, P.A., indicating that "Chio Edison reguested the

developnent of 4n upgrads modification for Units 1 & 2 in Gotober

1888”7 {id.; ¥L.’

i

gxhiblt & at 3.} ¥Winally, Bavid Freaed

tegtilisd that Ohlo Hdison wmight have besrn dirvecting the work to

e

be performed for Foster Wheeler during the time frame in

-

question. [Freed Dep. at 206:22.)
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kven when viewed in a light most favorable to Plaintiflf, the
record is insufficient fo raise a genuine issue of material fFacot
as Lo whether Ohio Edison owned and operated Bruce Mansfield

during the time frame in guestion (1874-1988)., First, the

consent decree iz from an Envircommental Protection Agency action
cormenced abeut five years ago, and discusses nuwecrous power
plant locations. Similarly, Defendant’s reqguest for an upgrade
trom John Coopey & Associates in 1996 does not indicate anvything
about Defendant’s control of Bruce Mansfield from 1974-1588.

Finally, Defendant agserts that Pennsylvania Power Company
{(“Penn Powar”) was llkely the opsrateor of Bruce Mangfield during
the relevant time frame. (Def,'s Br. at 7.) Indaad, Mr. Frecd's
deposition staeted that “he was nel sure” whether Penn Power or
Chio Edison oporated the plant when he workad thers., ({Freed Dop.
at 32:8.! Hg stated that “{alll the orders, the jobs and

whatever came from elther Ohlo Fdison or whoosyor was there down

Lo Foster Wheeler.” (Freed Dep. at 26:22) {(emphasis added).,

Or the 4

&

501G 0 possession, Plaintiff has failed fto raise »
genuine issue of material fact as to Chio BEdizon’s control of
Bruce Mansfield during 1874~1938. The record does not raise a
genitine issue of material fact as to whether Defendant
“oocupiied] with the intenl Lo control” Bruce Mansficld during

the relevant time Lrame.

As there is insufficient evidence o raise a genulne issus
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of material fact under Fed. R, Civ. P. 56 as to whether Chioc
Edison was in possession of Bruce Mansfield during the relcvant
time frame, the “superior knowledge’ and “peculiar risk”

exceplicns Lo & possessor’s non~llability need not be sddressed,

IV. CONCLUSION
For the foregoing rcasons, Defendant Ohio Edison’s Motion

for Summary Juddgment 1s granted. An appropriate order follows.
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