IN THE UNITED STATES DISTRICT COURT
FOR THE BASTERN DISTRICT OF PENNSYLVANIA

LAWRENCE PAYRE, CONSCLIDATED UNDER

3 MDL, 87%
Plaintiff, :
: Transferyed from the
: Southern District of Illinois
v, : (Case No., 1i-00820)
A.W. CHESTERTON COMPANY, : E.D. PA CIVIL ACTION NO, F'LED
Y OAL., : 2:11-67704-BER
: APR -1 2013
Dafendants, :
MICHAELE KUNZ, Clark
= ORI & - X & - ;

ORDER
AND HOW, thig Ist day of April, 2013, it is hereby
CRDERED that the Motion for Summary Judgment of Defendant CBE

Corporation (Doc., No. 474) is GRANTED.,®

! This case wag transferred in September of 2011 from the
United States District Court for the Bouthern District of
Illincis to the United Btares Distriet Uourt for the Eastern
District of Pennsylvania as part of MDL-87S5.

FPlaintiff Lawrernge Payne ("Plaintiff or "Mr. Payne”)
alleges, inter alia, that he was exposed t¢ ashestes whils
working as an electrician (1) for the U Navy from 1361 to 1965,
and (2) for Modern Window in Youngstown, Ohio from 1988 to 1994.
Defendant CBS Corporation, a successor corporation to
Westinghouse Electric (orporation (“Weztinghouse”), allegedly
manufactured pumps, turbines, draft nlowers, generators, control
bhoxes, voltage regulators, motors, controlig, wires, and panel
bhoxes., The alleged Naval exposure pertinent o Defendant
Westinghouse ocourred while Plaintiff was abtard the following
ships:

. Uss Randolph (1361-1963)
» UEs George K. MacKenzie (l382-1%9635)

Plaintiff asserts that he developad lung cancer as a
result of his exposure to asbestos. Mr. Payne was deposed in May
2012,

Plaintiff brought claims against varicus defendants.



Defendant Westinghouse has moved for summary judgment, arguing
that (1} there is insufficient evidence to establish causation
with respect to its productig), {2} it is entitled to summary
judgment on grounds of the bare metal defense, amd {(3) it is
immune from liability by way of the government contractor
defense. Defendant alleges that maritime law applies to
PFlaintiff’'g sea-basged claims and Qhio law applies to Plaintiff’'s
land-based claims. Plaintiff alleges that Illinoig law applies to
hia land-bhased c¢laims.

I. Legal Standard

AL

Summary Sudgment iz appropriate if there iz no genuines
digpute ag to any material fact and the moving party is entitled
to judgment as a matter of law. Fed. R. Civ. P. B8{a}. “a motion
for summary judgment will noit be defeated by “the mere sxistencs’
of sore digputed factz, but will be denied when there is a
genuine issue of material fact.” Am. Eagle Outfitters v, Lvie &
Seobt Ltd., 584 F.3d4d 575, 581 {34 Cir. 2009%) {(quoting Anderson v,
Liberty Lobby, Inc,, 477 U, 8. 242, 247-248 (1986)). A fact is
*material” if proof of its existence or non-existendse might
affect the ocutcoome of the litigation, and a dispubts 1s “genuine”
if *the evidence 18 such that a reasonable jury could refurn a
verdict for the nonmoving party.” Andexson, 477 U.8., at 248.

In undertaking this amalysis, the court views the facis
in the light mest faveorable to the non-moving party. “After
making all reasonable inferencee in the nonmoving party’s favor,
there is a genuine issue of material fact if a reascnable jury
could find for the nommoving pariy.” Piganataro v, Pori Auth, of
N.Y. & N.J., 883 F.34 265, 268 {34 Cir. 201¢} {citing Reliance
Ing. Co. v, Momseney, 121 F.3d §95, 300 {3d Ciyx., 1997}}. ¥While
the meving party bears the initial burden of showing the absence
of & genuine igssue of material fact, meeting this obligation
shifts the burden fo the non-movinyg party who must “set forth
specific facts showing that there is a genuine issue for trial.”
Andersaon, 477 U.8. at 250,

B, The dpplicable Law

1. Government Contracior Defenss {(Federal Law)

pefendant s motion for summary judgment on the basis of
the government contractor defense ig governsd by federal law., In
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matters of federal law, the MDL transferee court applies the law
of the vircult where it sits, which in this case is the law of
the U.5. Court of Appeals for the Third Circuit. Varigus

Plaintiffs v, Various Pefendants (*01il Field Cageg”), 6731 P
Supp. 24 358, 362-63 (E.Id. Pa. 2009) (Robrenc, J.).

2. State Law Igsues {Maritime versus State Law)

Defendant alleges that maritime lsw applies Lo
Plaintifi‘'e ssa-based claimg and Ohio law applies to Plaintiff's
land-pased claims. Plaintiff alleges that Illineis law applies to
nig land-baged claims. Where s case sounds in admiralty,
@§§zicatiaﬁ of a state g law {including a cheice of law aﬁalysis

»zr; gaezé‘ ?herefer&, if the Court determznes thaa maritime law
ig applicanle, the analysis endsg there and the Court is to apply
raritivwe law. See id.

Whether maritime law is applicable is a threshold
dispute that is a question of federal law, gee U.S. Const. Art.
ILI, § 2; 28 U.8.C. 8 1333{1), and is therefore governed by the
law of the Q‘fCUlt i1 which tha& MDIL: court sitg. Zee Various

plointiffs v, Varicus Defendants (P01l Field Casmes”), 673 F.
Supp 2d 358, 362 (E.D. Pa., 2049} {Eebreno, J.). Thmﬁ &aurt has
pravxcusly get forth guidanze on this issue. Bege -8y |
Laval, Inc., 79% F. Supp. 24 4585 (E.D. Pa. 2911}{Rabr&na, J..

In order for maritime law to apply., a plaintiff’'s
exposure underlying a pradact& iTiabhility claim mugt meet both a
logaiity test and a2 conn&aalan test. Id, at 463-56 (discussing
Jerome B, Sruk L af Lakes Dredge & Dock Co,. . 513
V.8, 527, 534 (1995}), The 10¢&w¢ty tegt reguires that Cha folelat o
oeour on navigaeble waters or, for injuries suffered on land, that
the injury be caused by a vessel on navigable waters. Id. In
agsessing whether work was on “navigable waters” (i.e., was sea-
based) it 1s important to note that work performed akoard a ghip
that is docked at the shipyard is sea-based work, performed on
navigable waters. Sce Bisson v. Ruby, 457 U.S. 388 (1880} . This
Jourt hasg grevzcusly clarified that this 1nclud&s wark aﬁaard a
ship that is in “dxy 4ocCk.” pyper v, 2 S Lo ;
Ko, A0-78331, 2011 WL 6431533%, &L *1 n. 1 {g. D ?a Dﬁﬁ 2
20111 {Robreno, J.) {applving maritime law to ship in “dry dook”
for overhaul). By contrast, work performed in other areas of the
shipyard or on a dock, {guch a3 work performed at & machine shop
in the shipyard, for example, as was the case with the Willis
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plaintiff discugsed in Conper) is land-based work. The connection
test reguires that the incident c¢ouwld have *'a potentially
disruptive impact on maritime commerce,’” and that **the general
sharactar: of the ‘activity giving rise to the incident’ shows a
'substantlial relationship to traditional waritime activity.’”
Grubart, 513 U.8. at 534 {(¢iving Sissconr, 497 U.S. at 364, 365,
and n.2}.

Locality Test

If a service member in the Navy performed some work at
shipvards {on land} or docks {on landl as opposed to
onkeoard a ship on navigabls watersg {which includes a
ship docked at the shipyard, and inciudes those in “dry
dock”}, “the locality test lg satisfied as long as some
porvion of the asbestos exposurs ogcurrsd on a vesssl
on navigable waters.? Conner, 738 F., Supp. 2d at 466;
Deuber, 2011 WL 6418329, at *1 n.i, IL, however, the
worker nevar sustained ashesics expusure onboard &
vesael on navigable waters, then the locality test is
not met and state law appliss.

Connactic £

HWhen a worker whose claims mest the locality test wae
primarily sea-based during the asbestos exposure, thoge
claims will almost always mest the cenn&ction test

799 F, Supp 2d at 467-6% (citing Grubart, 813 U.s. at
534). Thig is particularly true in ¢ases in which the
exposure has arisen as a result of work aboard Navy
veggels, either by Navy persomnnel or shipvard workers.
See id. But 1f the worker’s exposure was primarily
land-based, then, even 1if the claims could meet the
locality test, they do not meet the connection test and
state law (rather than maritime law} applies. Id,

in instances where there are distinct periods of
different tvpes (e.g., sea-based versus land-based! of exposure,
the Court may apply two different laws to the different types of
expesure, See, e.¢g., Lewis v. Agbhestos ) ciibGa: No. 10-84825,
2011 Wi BHBLig4, at *1L n.1 {(E.D, Pa., Bug. 2, 2812) {Robraenc,
P {applying Alabama atate law to period of land-based exposure
and maritime law to period of sea-based exposure}.
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i) Naval Expogure

There ig evidence that Plaintiff was sxposed to
Westinghouse product{s) {and alleged asbestosz in connection
th&x&wlnh} aboard the USS Randolph and the USS Gecrge K.

Hacs & . Therefore, these exposures were during sea-based work.
2&& Cwnaar, 793 F. Bupp. 24 45%; Deuber. 2011 WL 6415339, at *1
n.l. Agcordingly, maritime law ie applicable to claims against
Westinghouse that aviese from this alleged exposure. Jge id. at
G62~83,

ii} Modern Window Exposure

There ia evidence that Plaintiff was exposed to
westirghouss productis}! {and alleged asbegtos in connection
rherewlitn! at Modern Window in Youngstowr, Ohio. Therefore, these
exposure were during land-based work. Defendant contends that
Chio law applies to claimg arising from this exposure because it
occurred in Chio, while Plaintiff contends Illineois law is
applicable gince the action was brought in Illinois. Therefore,
the Ceurt must determine whether Illincis or Ohio state law is
applic&bl& to Plaintiff’'s claims against Defendant Westinghouse
that arise from alleged exposure in Youngstown, Ohiloe. See Conner,
73% F. Supp. 2d 485,

In deciding what substantive law governs a claim based
in state law, a federal transferse court applies the Choice of
law rules of the gtate in which the action wasg initiated. Van
Dumen v, Barrack, 276 U.S. 812, 837-40 {1884} {applying the Erie
doctyine rationale to case held in diversity jurisdiction and
transfervad from one federal district court to another as a
result of defendant’s initiation of transfer); Commisgioney v,
Estate of Bosch, 387 U.8. 4%6, 47477 {1967} (confirming
applicability of Erie doctrine rationale to cages held in federal
guestion Jjurisdiction}. Therefore, bscaugs this case was
initiated in Illinois, Illinois choice of law rulss must be used
o determine what gubstantive law applies in this case.

Under Illineis law, *...a c¢holce-of-law analysis bkegins
by isclating the issue and defining the conflict. A c¢hoice-of-law
determination is required only when a difference in law will make
a difference in the outcome,” Towngend v, Sears, Roebuck and Co.,
227 11l .24 147, 155 {I1l. 2007},

The issue pertinent to Defendant Westinghouse's motion
is whether the product identification and causation standards of
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Illincis and Ohio are at conflict such that the choice of law is
out.gome determinative. In order to establish causation for an
asbestos ¢laim under Illinodis law, & plaintiff must show that the
defendant’s asbestos was & “cause* of the illness. Thacker v, URR
Industyies. Ipe . 153 I11.24 343, 354 ({T1i1. 18%82). Tilincis
sourts employ the “substantial factor? test in deciding whethey a
defendant's conduct was a cause of a plaintiffis harm. Nelan v,
Well-¥cLain, 233 I11.24 416, 431 {Tll. 2009} {citing Thacker, 151
111.24 at 354-58). Similarly, Ohic applies a “substantial
contributing factor” test in asbestos acticns. Chio Rev. Code
Ann., § 2307.98. As such, the substantive law chosen (between
Illinocis law and Ohio law} will not pe outcome determinative.
Therefore, the Court will apply Illinois substantive law to
Plaintiff’'s claims, as the acticon was initiated in Illinois. Zee
Yan Dusen, 376 U.8. abt 8335,

. Rare Mobksl Defenge Unde: @1t awW

This Court has held that the so-called Ybare metal
defense” is recognized by maritime law, such that a manufacturer
has no liability for harms caused by - and neo duty to warn about
hazards gsgociated with - a product it did not manufacture or

distribute. Conner v, Alfa Laval Inc. ., Ho., 09-67089, -~ F. Supp.
2d ~, 2012 WL 288364, at *7 {E.D. Pa. Feb. 1, 2012) (Recbrenc, J.).

ausabion Undery Maritime Law

. Product Tdentbi

In order to establish causation for an asbestos claim
under maritime law, a plaintiff must show, for sach defendant,
that *{1) he was exposed to the defendant's product, and (2) the
product was a substantial factor in causing the injury he
guffered.” Lindstrom v. A-C Prod, Liab, Trust, 424 F.34 488, 492
{éxh Cix. 2005}); citing Staxk v.. . Arpstrong World Indus,., Inc.. 21
F. Bpp'x 371, 378 {6cth Cir. 2001} . This Court has alse noted
that, in light of its holding in Lopnexr v. A1fa Taval, Inc., No,
0%-67083, - F, Bupp. 24 -, 2012 WL 288364 (E.D. Pa. Feb. 1,

2012) {Robreno, J.}, there lis algo a reguirement {(implicit in the
test set forth in Lindstrom and Stark] that a plaintifi show that
{3} the defendant manufactured or distributed the ashestos-
containing product to which exposure is alleged. Abbay v,

Armstyong Int’l.. Inc.,, No. 10-83248, 2012 WL 375837, at *1 n.l
{E.D. Pa. Feh. 2%, 2012) (Robrenn, J.).

Substantial factor causabtion is determined with respect
o gach defendant separately. Btark. 21 F. App’x. at 375. In
pgtablishing causation, a plaintiff may rely upon direct evidence
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{such as testimony ©f the plaintiff or decedent who experienced
the expegure, Co-worker testimony, Or eye-witnesg testimony) or
circumastantial evidence that will support an inference that there
was exposure tLo the defendant’s product for some length of time.

Id. at 378 {guobting Harbour v. Armstrong WHorld Indus. . Inc.., No,
90-1414, 1991 WL 68201, at *4 {(gth Cixr. April 28, 18%1}}.

A mere "minimal exposure’ to a defendant's product is
insufficient to establish caugation. Lindstrom. 424 F.34 at 4%2.
“Likewise, & mere showing that defendant’s product was present
gomewhere at plaintiff s place of work is insufficient.” I,
Rather, the plaintiff must show *'a high enough level of exposure
that an inference that the asbestos was a substantial factor in
the injury is more than conjectural.’” Id, (quoting Harbour, 1881
WL 65201, at *4}. The exposure must have been “actual® or “rsal”,
but the guestion of “substantiality” is one of degree normally
megt left to the fact-findsr. Redlan er Club L, Dhary !t
of hrwy of U.8., 58 F.3d4 827, 851 {34 Cir. 1295} . "Total failure
to show that the defect caused or contributed to the acgcident
will forecloge as a matter of law a finding of strict producta
liakbilivy.” Stark, 21 F. App’'x at 376 (citing Matthews v. Hvater
Co., Inc., 854 F.2d 1166, 1168 (9th Cir. 1988) {citing Regtatamsnt
{(Becond) of Torts, § 402 (1965))).

E, Product Identification/Caugation Under Tllinois Law

This Court has previocusly considered the proaduct
identification/causation gtandard under Illinecis law . In Krik v
EP Dmerica (Ho., 11-63473)1, it wrote:

In ardey bo egrablish causation for an asbhestos
claim under Illincis law, a plaintiff must show chat
che deferdant’s asbesion was a “cause” ©f Lthe illiness.

{I1i, 1882}. In negligence actions and strict
Liability casesg, causation requires proof of both
Tcauge in fact” and “legal cause.* Id. “To prove
causation in fact, the plaintiff must prove medical
causation, i.e., that exposure to asbestos causged the
injury, and that it was the defendant’s asbestos~
containing product which caused the injury.” Zigkhur
v, Ericeson,. inc., 962 N.E.2d 974, 983 {Ill. App. {(lst
Dist.} 2011) (citing Thacker, 151 Il1l.2d at 354}).
Illinois courts employ the “subastantial factor” test
in deciding whether a defendant's conduct was a cause
of a plaintiff's harm. Nolan v, Weil-MclLain, 233
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I131.24 416, 431 (Ti1. 2009} (citing Thackey, 151 Tli.2d
at 3%4-35)., Proof may be made by either direct or
clroumstanblal sevidences. Thacker, 151 I11l.2d at 2387.
“While circumstantial evidence may be ugsed to ghow
causablion, proof which relies upon mere conjecture o

speculation is insufficient.” Ig, at 354

In applying the “substantial factor” test to
cases based upon circumstantial evidencs, Illinois
courts utilize the “freguency, regularity, and
proximiby” test sst out in cases decided by other
courts, such as Lohrmann v, Pittsburagh Corning Sorp, .
P62 F.24 1186 {(4th Cir. 1986} . Thackeyr, 151 I1l.2d at
3589, In order for a plaintiff relving on
circumstantial evidence "to prevail on the causabion
izeue, there wust be some evidence that the
defendant’ e asbegtos was put to 'freguent’ use in the
[Plaintiff's workplacel in ‘proximity’ to where the
fplaintiff] ‘reqularly’ worked.” Id. at 364. As part
of the “proximity” prong, a plaintiff must be able to
point to *sufficient evidence tending to show that
(the defendant’s] asbestos was actually inhaled by the
{plaintiff] . ¥ This "proximity* prong can be
egtablished under Illincis law by evidence of *fiber
drift,” which need not be introduced by an expert. Id.
at 36364,

In a recent case {invelving a defendant Bricsson,
A8 SULCe8sCr Lo Anacondal, an Illincis court made
clear that a defendant cannot obktaln summary judgment
by presenting testinmony of a corporate repregentative
that conflicts with a plaintiff’s evidencs pertaining
toe produet didentification - gpecifically noting ithat
it ig the province of the jury to assess the
sredibilivy of witnesses and weigh conflicting
avidence ., Bee Zickuhy, 962 N.E.2d at 985-86. In
Zickhur, rthe decedent testified that he worked with
asphestoz-containing Anaconda wire from 1855 Lo 1984 at
& U.8. 8teel facility, and that he knew it was
asbestos-containing because the wire reels contained
the word “ashestos” on them - and the word “asbestos?
wag alse contained on the cable and itg jacket., A oo~
worker (Scott) testified that, keginning in the 13703,
ne had seen cable spools of defendant Continental
(which had purchased Anaconda) that contained the word
“ashestos” on them. A corporate repregentatives (Erigo
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that

Xothe! for defendant Continental (testifying about
oth Anaconda and Continental products] provided
contradictory testimony that Anaconda stopped
producing aspestos-containing vable in 194€ and that
the word “asbestos” was never printed on any Anaconda
{or Continental) cable reel. 2 gsecond corporate
representative (Regis Lageman) provided testimony,
some of whiilch was favorable £or the plaintiff;
specifically, that Continental produced asbestos-
containing wire until 1884, that asbestos-containing
wires were labeled with the word “agbestos,” and that,
although defendant did not wresently have records
indicating where defendant had sent its products, U.B.
Areel had been a “big customer® of a certain type of
defendant’'s wire that contained asbestos.

Afrer a jury verdict in favor of the plaintiff,
sefendant appsaled, contending that {1} there was no
svidence that defendant’s cable/wirs contained
asheetos, and {2} there was no evidence that
defendant’s cable/wire caused decedent’s mesothelioma.
The appellate court affirmed the trial cocurt (and
upheld & jury verdict in faveor of the plaintiff},
holding that the issues ¢f whether the cable and wire
decedent worked with contained asbestos, and whether
the defendant s cahle and wire were the causs of the
decedent ‘s mesothelioma, were questions properly gent
Lo the jury for determination. The appellate court
noted that “the jury heard the evidence and passed
upon the credibility of the witnesses and believed the
plaintiffs witnesses over., .. HKothe.” Id, at 984,

o

L 2914244, at *l,

Tn connection with ancther Defendant’sg motion/argqument in
same case (Krik), this Court also wrote:

Defendant urges this Court to reconsider the
standard previously set forth, arguing that Illinois
courts emploey the Lohrmann “frequency, regularity, and
proximity” test in all cages, and not just those in
which a plaintiff relies upon c¢ircumstantial evidence.
Specifically, Defendant citeg to Zickhur arnd Holan in
support of this argument. The Court has congidered
Defendant’s argument and the cases upon which it
relies,




The Court reiterates that Thacker is a decision of
the Supreme Court of Illineois that directly addresses
the product identification standard for ashestos caszses
brouwght under Illinois law. In Thacker, the decedent
had testified to opening bagg of aasbestos of a kind not
supplied by the defendant and had testified that he did
not recall sesing the defendant’s produet anywhere in
the fagility. The only evidence identifving the
defendant’s product was testimony of a co-worker that
the defendant’s proeduct had baen seen in a shipping and
raceiving area of the facilicy, aithough the co-worker
nad not witnessed the product in the decedent’s work
area. In assessing the sufficiency of bthe plaintiff's
evidence, the Court appliesd the “{reguency, regularity,
end proximity® test, noting that “plaintiffs in cases
such as this have had to rely heavily upon
clrcungtantial evidence in order to ghow causation.”
181 T11l.24 at 387. After discussing the Lohrmann
“Erequency, regqularity, and proximity” test, the
Thacker court set forth its rationale f£or applying the
test to the evidence at hand, noting that *[t]hese
reguirements attempt to seek a balance between the
needs of the plaintiff (bhy receognizing the difficulties
of proving contact)] with the rights of the defendant
(to be free from liability predicated upon guesswork).”
Id. at 359, This Court notes that the rationale ¢f the
Thackey court would not apply where a plaintiff yelied
upon direot evidence, as there would bhe no danger of
*guesswork® and litile {if any} difficulity of proving
contach, The Court thevefore concludes, as it has
préviously, that Thacker indicates that the “freguency,
regularity, and proximity” test is applicable in cases
in which a plaintiff relies on circumstantial evidence.
This is pnot inconsistent with the holding of Lohrmann.

See Lohrmann, 782 F.2d at 1162,

Defendant argues that the decision of The Suprems
Court of Illinois in Nolan makes clear that the
YEregquency, reqularity, and proximity® test ie
applicable in all cases, regardless of whether a
plaintiff is relying on direct or circumstantial
svidence. Nelsn, however, did not directly address the
product ddentification standard for asbestos cases
vrder Lilinois law. Rather, the question congidered by
the gourt was whether the trial court erred in
excluding from trial all evidence ¢of a plaintiff’s
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expesure to asbestos from cther manufacturers’ produchs
when & gole defendant was remaining at trial. Eglan,
233 1li.24 at 428. In deciding that lssue, the ¢ourt
rejected the intermediary apprellate court’s conglusion
that, when the “freguency, regularity, and proximity’
test ig meib, legal causation has been egtablished.
Although it is tyue that Nelan makes reference o ths
Lohymann test without claxifying that it is only
applicable in cases based upon circumstantial evidence,
the Holan court was not deciding whether the txial
court had applied the proper product identification
standard, and it cannot be fairly or accurabely sald
that Nelan sets forth the Illincis standsrd for product
identification, nor that it stands for the propoesition
that the “frequency, regularity, and proximity” test is
applicable in all casas. Nothing in Nelan indicates
that the Supreme Court of Illinois intendsd to alter
the standard it =met forth in Thacker.

Finally, the Court has considered Defendant’ e
argument. that Zickhur indicates that the “frequency,
regularity, and proximity” test is applicable in all
cases, regardless of the type of evidence relied upon
by & plaintiff. As an initial matter, the Court notes
chat a decision from an intermediary appellate court
will not, by itsgelf, digplace a rule ¢f law igsued by
the highest court of the state. However, Zigkhur does
ek conibradicet Thackexy, Rather, the 21¢khg§ court makes
wlaary that the Sfrequency, regularity, and proximity”
west is not always applicable - noting that “the
‘Erequengy, regularity and proximity’ test may be
uged. .. [and] that a plaintiff can show exposure Lo
defendant’'s asbestos” with it, 962 N.E,Zd4 ay 888
{&w§h&$za added} . Moreover, while it is tyue that

uir involved some pleces ©of direct evidenge, it is
warﬁh roting that the court’s resolution of the issue
of the sufficilency of the evidence to withstand a
wmotion for & directed verdict turned on its analysis of
afrcumgtantial evidence, in the context of direct and
conflicting evidence presented by parties on both sides
of the case. Therefore, it canaot be falrly ox
accurately said that Zickhur sets forth the Illinois
standard for product identification, nor thal it stands
for the propogition that the “frequency, regularity,
and proxinity” tesgt is applicable in all cases.
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2012 WL 2914248, at *1.

IX. Defendant Westinghouse’s Motion for Summary Judgment

Product Identification / Causation / Bare Metal Defense

Westinghouse contends that Plaintiff s evidence is
ingufficient to establish that any preoduct for which it is
responsible caused Mr. Payne’s lung cancer. Westinghouse argues
that, undey maritime law, it has no duty o wayn akout and cannot
be liable Eor injury ariging Lrom any product Or componant part
that i1t did not manufacture, supply, o install.

As to Plaintiff‘s land-baged glaims, Westinghouse
asserts that Plaintiff offered no testimony that he worked with
or was exposed to asbestes-containing materials in connection
with Westinghouse motors or electrical components between 1988
and 1994.

Sovernment Contractor Dafense

Westinghouse asserts the government contractor defense,
arguing that it is immune from liability in this case, and
therafore entitled to summary judgment, bhecause the Navy
exerciged discretion and approved reasonably precise
gpecifications for the products at issue, Defendant provided
warnings that conformed to the Navy’'s approved warnings, and the
Navy knew about the hazards of asbhestes. In asgerting this
defenge, Westinghouse relies upon the affidavits and reporxts of
James Gate, aAdmiral Roger Horne, and Dy. Samuel Forman.

B, Plaintiff’'s Arguments

Product Identificaricon / Caupation / Bare Metal Defenge

In gupport of Plaintiff s assertion that he has
identified sufficient evidence of exposure/csusation/product
identification to survive summary Judgment, Plaintiff cites to
the following evidence:

. Depozition Testimony of Plaintiff
Mr. Payne served as an electrigian on the USSE
Randolph from 19261 to 1963, Hisg job duties
included performing electrical and mechanical
repaire of the motors, pumps, and Compressors
aboard the ship. Mr. Payne stated that 70% of
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nis time involved working oo pump motors and
70% of that time invelved replacing the pump
flange gaskets. My. Payne worked on pumps in
the pump room, alr room, air Ccompresscor roow,
engine room, boeiler room, and other areas
throughout. the ship. Mr. Payne also served con
the U8S Georae K. MacKenzie from 1963 to
1265. Mr. Payne xeplaced flange gaskels on
punps and pump motors while performing
electrical and mechanical repairs aboard the
ship. Mr, Payne tgstified that he believed ne
was exposed bo asbestos from pumps, gaskels,
and compressors while serving in the Havy.

Mr. Payne testified that there was
Westinghouse eguipment throughout the ghip,
including service generators, wobor
genarators, control boxes, and voltause
regqulators. Mr. Payne 4did not asscgceiate
ashegtos with the service generators or motor
generators, Mr, Payne testified that he never
worked ¢n a turbine on either ship. Mr.
Payne algo testified that he sometimes stood
watch in the engine rooms while other workers
prerformed repairs. On occasion, this lasted
ag ouch as eight hours a day.

Mr. Payne worked with Westinghouse and
General Electric motors, controls, and panels
between 1988 and 19%4 while working for
Modern Window., His work involved sesrvicing,
troubleshooting, and installing the
eguipment. The ingtallation involved drilling
through the panel boxes. Mr. Payne did not
know if the sequipment contained asbestos.

{(Doe. No.'s 5046-2 and 506-3, Ex.’s A and B)

Plsz ntlffm$ubm1ta_varlous documents whigh
asgert the following:

. Sixteen Westinghouses turbinss were

used aboard the USE Randodph in ths
engine rooms.
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. A 1956 memorandum concerning
turbine inspection shows that
Westinghouse employees were present
on the U8 Randolph during turbine
repalrs.

. Westinghouse turbine-driven forced
drafit blowers, condenser
cirevulating turbines, fire and
flushing pump motors, and discharge
pump motors were ussed aboard the
U888 George ¥ Mactersie in the
engine and generalor rooms.

(Do, No.‘s 546-3 and B08-4, Bx.’'s ¢, D and
G}

BPlaintiff attachem a depa&mtlon of Janes
Puncan, a Westinghouse corporate
representative, that wag taken in a different
case. Mr. Duncan stated that some of the
turkines utilized a permanent tLype of
insulation. Mr. Duncan testified that some of
the Westinghouse turbines had asbestos
insulation, asbestos-containing packing, and
aspbegtoa-gontaining gaskets. Mr. Duncan alsc
testified that Westinghouse sold replacement
parts to the Navy, but he was not aware if
this included replacement gaskets and
packing.

{Donc. No. 506-4, Ex. E}

. Westinchouse Interroaatories and Documents
Kestinghouse admitted that at some point in

time, some models of itg turbines, motors,
controlg, wiring, and panels speciiied or
contained asbestos.

{(Doc. No.'s 506«4 and 5%06«10, Ex.'s F and M)

Plaintiff argues that summary judgment in favor of
Defendant on grounds of the government contractor defense ls not

i4



warranted because there are genuine igsves of material facto
regarding its availabilibvy to Defendant. Plaintiff c¢ites to
various military specificationsg which, he argues, show that the
Navy did not prohibit Defendant from providing warnings with its
products,

¢, Analysis

Plaintiff alleges that he was exposed {o asbestos from
Westinghouse equipment and products while abcard the U888 Randelph
and 88 George K. MacKenzie (sea-based exposure} and while
working for Modern Window {land-based exposure}. The (ourt
examines the evidence pertaining to each type of alleged exposure
separately:

i} Naval Expogsure (fSea-Baged!

aj Pumps

Plaintiff alleges thalt he was exposed to asbesgtos from
ashestos-containing components on Westinghouse pumps and pump
motors., There ig evidence that Mr. Payne worked with pumps in
various rooms aboard the USS8 Randelph and the USS Beorge XK.
MacKerzie between 1981 and 194%. There is evidence that he worked
with flange gaskets in comnection with these pumps. There is
testimony that he believes he was somehow exposed to agbestos
through this work. Importantly, however, there is no evidence
that the asbestos Lo which Mr. Payne believes he was exposed came
from any product or component part {pump or gasket; manufactured
or supplied by Westinghouse {(as8 opposed to a product uged in
connection with a Westinghouse pump or pump motor but not
nanufactured or supplied by it). Therefore, no reasonable jury
could conclude from the evidence that Mr. Payne was exposed to
asgbestos from a pump or pump motor {or any associated components)
manufactured or supplied by Westinghouse such that it was a
subgtantial factor in the development of his lung cancer, because
any such finding would be impermissibly conjectural. See
Lindstyom, 424 F.3d at 482,

With respect ¢ asbestos-containing products {or
component parts! to which Plaintiff may have been exposed in
conngction with Westinghousie pumps or pump moborg, bui which were
not manufactured or supplied by Defendant Westinghouse, the Court
has held that, undsr maritime law, Defendant carnnot be liable.
Conney, 2012 WL 288364, at *7. Accordingly, summary judgment in
favor of Defendant Westinghouse is warranted with respsct to
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Plaintiff’'s gea-dased exposure to Westinghouse pumps. Anderson,
477 U.8. at 248-30,

b} Turbines, generators, and other eguipment

Plaintiff alleges that he was exposed tu asbestes from
agbestog-containing insulation and components associated with
Westinghouse turbines, generators, and other eguipment. There is
evidence that Westinghouse turbines, generators, and other
aguipnent were on the ships. There is evidence that Westinghouse
supplied some of ite turbines, generators, and other equipment
with asbestos-containing insulation and other components. There
is avidence that some of these componenta may have been
permanent . Importantly, however, thsere is no evidence that the
Westinghouse eguipment on the UES Randolph and U8 Georue X,
MacKerzie contalned asbestos, Additionally, there is no evidence
that Mr. Payne was expesed o any dust from his work {or that of
his oo~workers arcund him) with the Westinghouse equipment.
Therelfore, no reasonable jury c¢ould conclude from the evidence
that Mr. rayne wag exposed to asbestos from Westinghouse
turbires, generatcors, or other eguipment (or any associated
compeorents) manufactured or supplied by Westinghouge guch that it
wag a substantial factor in the development of his lung cancer,
pecavge any such finding would be impermissibly conjectural. See
Iindsteom, 424 F.34 st 492,

With respect to asbestos-containing products (or
component parts! to which Plaintiff may have been exposed in
connection with Westinghouse turbines, generators, or other
eguipment, but which were not manufactured or supplied by
Pefendant Westinghouse, the Court has held that, under maritime
law, Defendant cannot be liakle. {onner, 2012 WL, 288364, at *7.
Avcordingly, summary judgment in favor of Defendant Westinghouse
ig warranted with respect t¢ ¢laims arising from Plaintiff’s
alleged mea-based exposure Lo asbestos in connection with
Westinghouse turbines, generators, and other eguipment.
477 U.8. ab 248-%50,

i1} Mpdern Window Exposure (Land-Based)

Plaintiff alleges ihat he was exposed to asbestos from
Westirghouse motors, controls, panel boxeeg, and other electrical
equipment while working for Modern window from 1388 to 1884,
There ig evidence that Plaintiff installed and serviced
Wegtinghouse motors, controls, panel boxes, and other electrical
eguipment . There is evidence that Plaintiff drilled through the
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panel box to ingtall the eguipwent. There is evidence that some
of Westinghouse’s nobtors, contreols, panel boxes, and cther
glectrical squipment contained asbestos. Importantly, however,
there is no evidence that the Westinghouse squipment that Mr.
Payvne used contained asbesvos. Accordingly, no reasonable jury
could conclude from the svidence that Plaintiff was exposed o an
asbestos~oontaining product of Westinghouse’'s such that it was »
“supgtantial factor” in the developwent of hig iliness., Nolan,
233 T11l.24 at 431 Thacker, 151 I11.2d at 354-53. Thersfore,
summary Judgment in favor of Defendant Westinghouse is warranted
with respect to ¢lalms arising from alleged land-hased sxposure
to asbestos frow its products. Id.; Anderson, 477 U.S. at 248.

L. Conclugion

Defendant Westinghousge's motion for summary Jjudgment is
granted with respect to vliaims arising from all alleged sources
of ashegtos exposure. In light of this determination, the {ourt
need not reach Defendant’ s other argquments.
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