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IN THE UNITED STATES DISTRICT COURT
I HOR THE EASTERN DISTRICT OF PENNSYLVANIA
BROWN, et afl.} CONSOLIDATED UNDER
| FEE@E MDL 875
Plaintiffs,
OEC 1*}2311 Transferred from the
N : Northern District of
. MICHAELE. [{UNZ, Clerk California
By Dep;Clerk (Case No. 10-00406-ST)
KAISER GYPSUM CO., INC.,
et al. E.D. PA CIVIL ACTION NO,
! 2:11l-cv-60063
Defendants.
ORDER
AND NOW, this 12th day of December, 2011, it is hereby
ORDERED thagt the Motion for Summary Judgment of Defendant Carrier
Corporation {doc. no. 44) is DENIED.! It is further ORDERED that
. z is case was transferred from the Western District of
Washington jtg the Eastern District of Pennsylvania on January 20,
2011 as parg lof MDL-875. Plaintiffs allege that Mr. James Allen
Brown (© Dech%nt”} developed lung cancer and subsequently passed
away as a reiult of exposure to asbestos attributable to
Defendant Ca ﬁ&ler Corporation (“Defendant”} during his service in
the United ibtes Navy aboard the USS Independence.
I. Isegal Standard
A. Summary Judoment Standaxd
mary judgment is appropriate if there are no genuine
issues of m terial fact and the moving party 1s entitled to
Judgment as % matter of law. Fed. R. Civ. P. 56({(a}. ™A motion for

summary Jjudgment will not be defeated by ‘the mere existence’
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ial fact.” Am. Eagle Qutfitters v. Lyle & Scott
d 575, 581 (3d Cir. 2009) (quoting Anderson v.
Inc., 477 U.S5. 242, 247-248 (1986)). A fact is
proocf of its existence or non-existence might
come of the litigation, and a dispute is “genuine”

dence is such that a reasonable jury could return a
verdict Eeﬁ ﬁ%@ nonmoving party.” Anderson, 477 U.5.

at 248.
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Product Identification and Exposure under Maritime
Law

itime law applies to “claims invelving plaintiffs

who were séa-
product w&é
inc., ‘
20113

Iid.

F.3d 488,
Indus. ;
factor cauﬁ

. ?u@p

-Eate iaw
édmlralty law applies to products liability claims.

o8 claim under maritime law,
ndant,

basea Navy workers where the allegedly defective

roduced for use on a vessel.” Conner v, Alfa Laval,
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to establish product identification and causation
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} the product was a substantial factor in causing
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it Plaintiffs and Defendant agree that maritime law

urposes of the Court’s deciding this motion.

should be here noted that Defendant argues that the

l@ims of Plaintiffs against Defendant fail here:
B
market shaﬁeg

remises liability, enterprise liability, and/or
liability. &As Plaintiffs fall to refute this
heir Response, summary judgment is granted in
avor on these claims.

Product Identification and Exposure Under Maritime
Law

edent joined the Navy in 1964 and served for four

arrier. {(Fl.”s Resp. at Z, doc. no. 52}. He was
aintain the refrigeration / air conditioning

the ship, and he testified that the refrigeration
nd air conditioner were manufactured by Carrier.

s Allan Brown, Jan., 13, 2011, at 14, Pl.’s BEx., 1}.
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ompressor needed to be replaced,

approximately 1967, the ship was placed into dry
verhaul. During this time the Carrier air

and Decedent
recalled that Carrier employees carried out the
(Id. at 34-35). This was a dusty process that took
auxiliary room, and Decedent testified that “during

T was in and out of [the auxiliary room] probably
three or faqur
&

times a day.” (Id.} Decedent’s relevant testimony
vents 1s as follows.

did you observe the Carrier employees doing first
ived on the ship?

o remove the -- the centrifugal compressor was

Id they had to remove the insulation.

d they remove that insulation?
cut at it and scraped at it to break it loose.

that a dusty process?

they broke off and scraped off this insulation, what
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did they d§ with the insulation? Where did they put it?

i
A: Hormally, they would have a pile that they would put it in.

ke

Q: 30 righti there on the floor?

A: On the fleor or on the deck.

Q: And theﬁ I assume a new compressor was prought down?

Z: Correct/ & new compressor.

Q: Can youftell me about that process?

2: And the ilsame process, going down. And to get it ali bolted in
place and gvelrything, and recharge it with refrigerant, and then

go ahead andilre-insulate the compressor.

Q: Okay. And|ithis was -- And was this the same manufacturer of
compressory This was a Carrier replacement?

A: It was eiTo Carrier, vyes.

Q: And tell me about the re-insulation process. What did you see
the Carriexy employees do?

A: Basically

doing a form type insulation where ~- you can call
it mud, to bﬁhld it all up. And then after it was built up [in]
a certain are%, whatever was required, then they would -- it was

covered witih |a cloth.
{Id, at 34438).

Ded

products to be composed of asbestos, based on “my experience that
I had workinq with different types of insulation aboard the
ship.” (id. 7t 50-51).
Y
d

'%dent believed the insulation on these Carrier

ithermore, Decedent testified that he perscnally had
Lo remove replace gaskebs that were part of the Carrier air
conditianiqgguniﬁ “20 [te] 30 times,” and that the work was dusty
when “the kets were [stuck] onteo the flanges,” and then “you'd
have to scéaﬁ% them and wire brush them.” (Dep. of James Allan
Brown, Jan. ﬁz, 2011, at 135-37, Pl.'s Ex. 3).
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g2 Allan Brown, Jan. 13, 2011, at 16-18, Fl.’s Ex.

1le it i1s true that Decedent’s work experience alone

fficient to carry the day on the issue of Product

n, Plaintiffs also have produced other evidence that
cts contained asbestos. For example, Plaintiffs

er interoffice memoranda from 1987 stating that
become a major industrial concern,” and that as
neering would like to eliminate the asbestos gasket
t may become unavailable in the short term future.”
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Decedent was exposed to the Defendant’s products,

products were a substantial factor in causing the
fered. $ee Hedland Scccer Club, Inc, 55 F.3d at 851
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Government Contractor Defense

the outset, it is noted that, in thelr Response,

ve to strike Admiral Roger B. Horne’s Declaration
dant falled to disclose him as an expert. Defendant
ess this issue at all in its Reply. Additionally,
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(2)

the present case, Defendant presents the declaration
Thomas McCaffrey, who wrote that Carrier air

and refrigeration equipment was produced speclally
pursuant to precise Navy specifications. (See Decl.

‘%ffrey, Def.’s Ex. E}. For example, Comm. McCaffrey

includes a copy of military specification MIL-R-
contained precise requirements for air conditioning
tion sguipment, including design, construction,

material co gonantg, labels, testing, etc. (See Decl. of Thomas
McCaffrey, [Def.’s Ex. E, at 9 10).

daitionally, Comm. McCaffrey wrote that the Navy put
Carrier’s ; érigeraticn and air conditioning egquipment through
rigorous testing, and that if any of the parts failed the
testing, tﬁeﬂ the parts would have been rejected and would have
had to have heen replaced. Comm. McCaffrey testified that if a
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Defendant presents evidence that the Navy knew
dangers of asbestos than did Defendant, and
Navy’s superior knowledge extinguished Defendant’s
Comm. McCaffrey wrote that as early as 1350, the
=d safety procedures for handling asbestos

its shipyards. {(Id., at T 21}.

intiffs argue in their Response that Defendant has
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being uncertain aboutr whether the Navy required
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g situation is similar to the facts of this Court’s
Willis. In that case, plaintiff presented evidence
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warnings in certain circumstances when death or

Jury could occur. Id. at 8-10.

testimony of Defendant’s expert witness and that

sue of fact as to how certain military specifications
erpreted, summary judgment is denied regarding the
tractor defense.
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