IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: ASBESTOS PRODUCTS : Consolidated Under
LIABILITY LITIGATION (No. VI) : MDL DOCKET NO. 02-md-875

VARIOUS PLAINTIFFS

V. Certain MARDOC cases listed in

Exhibit “A,” attached
VARIOUS DEFENDANTS
ORDER

AND NOW, this 21st day of May, 2013, it is hereby ORDERED that, pursuant
to the Court’s Order of September 14, 2012, see No. 02-875 (E.D. Pa. Sept. 14, 2012), ECF No.
1826, and upon review of Defendants’ revised Group 5 dismissal lists and Plaintiffs’ objections
thereto (ECF Nos. 2192 & 2206), it is ORDERED that, with respect to the cases listed in Exhibit

“A,” attached, the evidence presented supports a finding of physical impairment sufficient to

overcome a motion to dismiss at this time.*

! The recent history of the maritime (“MARDOC”) cases in MDL 875 was set forth
in the Court’s Corrected Memorandum of August 13, 2012:

On June 27, 2011, the MARDOC cases were referred to the
Honorable Elizabeth T. Hey, U.S. Magistrate Judge, for oversight
and supervision. On October 4, 2011, both Judge Eduardo C.
Robreno and Magistrate Judge Hey signed Administrative Order
No. 25 (“AO 25”), with the goal of “facilitat[ing] the expeditious
movement of pending cases on the MDL 875 (MARDOC)
docket[,]” some of which had been pending for more than twenty
years.

AO 25 was created with the goal of streamlining the
MARDOC litigation in light of the vast number of cases on the
MARDOC docket, and in designing AO 25, the Court used as a
model the relevant parts of Amended Administrative Order No. 12
(“AO 12”). AO 25 sets forth not only procedural and filing



requirements, but also ordered that by October 17, 2011, Plaintiffs’
counsel were to file a “certification in each plaintiff’s case that
they have provided all defense counsel in that case (1) a copy of
the medical report or opinion containing a physician’s diagnosis of
the plaintiff with the asbestos-related disease or injury alleged in
the complaint.” Admin. Order No. 25 at § B(2), No. 02-875 (E.D.
Pa. Oct. 5, 2011), ECF No. 552 [hereinafter “AO 25”]. Therefore,
Defendants in the present cases have been in possession of
Plaintiffs’ medical reports or opinions since October 17, 2011, or
earlier.

ECF No. 1764 at 3-4 (footnotes omitted).

The Corrected Memorandum was issued to address the motions of several defendants to
dismiss thousands of cases on the ground that plaintiffs had not submitted any evidence of injury.
As part of the motions certain defendants submitted lists of plaintiffs to whom they asserted the
motions applied. Following extensive briefing and argument on the motions, the motions were
granted in part and approximately 1,600 cases were dismissed. See ECF No. 1754. The Court
ruled as follows with respect to a plaintiffs’ burden to show an injury in these maritime asbestos
cases:

The Court today decides that a seaman without physical
impairments resulting from asbestos exposure, including one who
manifests only pleural changes, has not suffered an “injury” under
maritime law, and therefore has no cognizable claim.

The Court finds that under maritime law, including the
Jones Act, a seaman is not “injured” if he does not suffer physical
impairment resulting from asbestos exposure. Plaintiffs who have
only pleural changes are not “injured.” The Court excludes from
the “non-injured” category cancer claims, including claims related
to “smoking lung cancers,” and claims of Plaintiffs who manifest
physical injury related to their alleged asbestos exposure.

ECF No. 1764 at 6-7, 30-31.

Plaintiffs sought reconsideration, in part claiming that the lists of cases to be dismissed
submitted by certain defendants included many plaintiffs who did provide evidence of
impairment. On September 14, 2012, following further briefing and argument, the Court denied
the motion to the extent it sought reconsideration of the legal rulings set forth in the Corrected
Memorandum, and vacated the dismissal orders, returning all the dismissed cases to the active
docket and allowing the parties to submit new proposed dismissal lists after reviewing the
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evidence in each plaintiff’s case in view of the Corrected Memorandum. See ECF No. 1826.
Certain defendants have jointly submitted an amended dismissal list for Group 2, and plaintiffs
have submitted their objections. See ECF Nos. 1890, 1891 & 2044.

Defendants submitted 127 names in Group 5 in their amended dismissal list. See ECF
No. 2192. Of those, plaintiffs had voluntarily removed 79 from the docket by filing a motion to
transfer them to the bankruptcy only docket, which motion was granted in the individual cases on
April 4, 2013. See ECF No. 2191 (transferring a total of 83 cases). Plaintiffs have objected to
dismissal of the remaining 48 cases, and have supplied relevant pages of medical records for
each. See ECF No. 2206.

Defendants argue that there is no evidence of impairment within the meaning of the
Corrected Memorandum. In the cover letter to their amended dismissal list as to Group 1, they
stated that the plaintiffs/decedents at issue have been diagnosed with only pleural disease or
interstitial changes, and that the records do not meet the requirements of AO25 “as they do not
constitute an appropriate medical diagnosis to satisfy the Court’s threshold.” Plaintiffs respond
in their cover letter by stating that they have submitted evidence of impairment within the
meaning of the Corrected Memorandum as to each and every plaintiff/decedent. Specifically,
plaintiffs state that they have submitted pulmonary function test (PFT) results that show either
(1) a Total Lung Capacity (TLC) less than 80% of predicted value (or below the lower limits of
normal), or (2) a Forced Vital Capacity (FVC) less than 80% of predicted value (or below the
lower limits of normal) and a ratio of Forced Expiratory Volume in One Second (FEV1) to FVC
of greater than or equal to 65%. Plaintiffs maintain that this measure is consistent with the
American Medical Association’s standards for determining permanent impairment and with
court-approved standards applied to asbestos personal injury trusts. Anticipating plaintiffs’
reference to these standards, defendants argued in their letter that plaintiffs have failed to show
(1) that the PFT’s were performed on appropriately calibrated equipment, (2) that the test results
meet applicable standards of the American Thoracic Society, (3) that the submitted chest x-rays
were pursuant to a physician’s order, or (4) that other confounding causes for the test results
were considered and eliminated.

The Corrected Memorandum did not hold that all cases carrying a diagnosis of pleural or
non-malignant disease should be dismissed. Rather, it held that dismissal is appropriate for a
plaintiff who is “without physical impairments resulting from asbestos exposure, including one
who manifests only pleural changes.” Thus, at this stage of the litigation, it is not for the court to
weigh the evidence, but rather to determine if plaintiffs have submitted prima facie evidence of
asbestos-related injury or impairment. See In re Asbestos Prods. Liab. Litig., 278 F.R.D. 126,
133 (E.D. Pa. 2011) (denying motion to dismiss brought under Administrative Order 12 in land-
based cases where each plaintiff’s submission “contain[ed] a diagnosis of a symptomatic
asbestos-related disease™). Cf. Glaab v. Honeywell Int’l, Inc., A.3d _, No. 2507 EDA 2011,
2012 WL 5194061, at *8 (Pa. Super. Oct. 22, 2012) (plaintiff must present prima facie evidence
of discernible asbestos exposure related to a symptomatic asbestos-related condition and that he
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AND IT IS SO ORDERED.

EDUARDO C. ROBRENO, J.

suffers some functional impairment or disability as a result; reversing grant of summary
judgment for defendant where plaintiff developed pleural plaques and thickening and shortness
of breath requiring him to rest after brief exertions, which experts related to years of asbestos
exposure).

In these cases, examination of documents submitted by the parties show medical
evidence of a non-malignant asbestos-related diagnosis together with results of a pulmonary
function test consistent with the guidelines set forth above (either TLC<80% predicted value, or
FVC<80% predicted value and FEV1/FVC>65%) (“PFT”). There are no malignancies or
asbestos-related deaths in this list. The Court accepts this evidence as prima facie evidence of
impairment. It will be for a later day to determine whether plaintiffs’ evidence is sufficient to
present to a jury. The attached case list identifies each of these cases.
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EXHIBIT A

Case No. | Name Category
09-30395 | Griffin, Sylvester J PFT
10-53372 | Davis, David PFT
11-30091 | Alomari, Tahir A PFT
11-30197 | Burn, Charles H PFT
11-30307 | Correa, Leandro B PFT
11-30353 | DiAngelo, Victor A PFT
11-30474 | Marron, Harry PFT
11-30524 | Miller, Charles A PFT
11-30535 | Monteiro, Antonio PFT
11-30561 | Noceda, Daniel PFT
11-30730 | Madden, Robert T PFT
11-30772 | Tennyson, Charles PFT
11-30805 | Vega, Guillermo PFT
11-30895 | Pittman, John H PFT
11-30905 | Prevost, Horace PFT
11-30906 | Preyer, Gilbert L PFT
11-30969 | Sadlowski, Theodore F | PFT
11-30992 | Shay, Edward T PFT
11-31000 | Silva, Efrain PFT
Cannatella, Salvadore
11-31054 | M PFT
11-31096 | Villanueva, Octavio PFT
11-31135 | Philpot Jr., James PFT
11-31177 | Spangler, Robert R PFT
11-31200 | Catlin, Leon P PFT




Lopez Garcia, Monico

11-31247 | A PFT
11-31275 | Preston, Lamar PFT
11-31522 | Guidry, Raymond W PFT
11-31536 | Hudson, John C PFT
11-31788 | Watson, William E PFT
11-31826 | Cohen, Paul PFT
11-31948 | Diaz-Hernandez, Victor | PFT
11-31983 | Richards, William G PFT
11-32029 | Reyes, Gabriel PFT
11-32038 | Parsons, Lockley E PFT
11-32046 | Marin, Oger PFT
11-32260 | Benjamin, Jack D PFT
11-32261 | Leonard, Donald J PFT
11-32422 | Black, Clifton M PFT
11-32533 | Dams Jr., Frederick H PFT
11-32536 | Rice, Oscar B PFT
11-33007 | Council, Ruben PFT
11-33011 | Hurst, Bessie H PFT
11-33072 | Patrick, Tyrone D PFT
11-33095 | Burns, Charles E PFT
11-33291 | Pace, Lorenzo K PFT
11-33475 | Lee, James E PFT
11-33645 | Durant, Emile A PFT

11-59374

Dumont, Marcel

PFT




