UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Case 2:13-md-02436-LS

IN RE: TYLENOL (ACETAMINOPHEN)
MARKETING, SALES PRACTICES AND
PRODUCTS LIABILITY LITIGATION

MDL No. 2436

JUDGE LAWRENCE F. STENGEL

This Document Relates to:

Rana Terry, as Personal Representative and Civil Action No. 2:12-cv-07263

Administrator of the Estate of Denice Hayes,
Deceased,

Plaintiff,
v.

McNEIL-PPC, Inc., McNeil Consumer
Healthcare, and Johnson & Johnson, Inc.,

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE OF CERTAIN CLAIMS IN
PLAINTIFF’S SHORT FORM COMPLAINT

This Stipulation addresses Defendants’ Motion for Summary Judgment (“Motion”) on
Plaintiff’s Claims in Short Form Complaint (Dkt. No. 46). It resolves Defendants’ Motion except
for the portion in Section ILF. of the Motion, relating to the fraud based claims in Counts X and X1
of the Short Form Complaint as to which Defendants seek dismissal on the basis of express and

implied preemption.' Plaintiff shall be filing a substantive response to all of Defendants’ assertions

'The Motion (Dkt. No. 46), Section IIF, seeks dismissal of all fraud-based claims, including Counts IX, X and XI.
Count X, however, is subject to dismissal with prejudice as stipulated below.
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of preemption. Defendants have raised preemption in a variety of manners and Plaintiff will
respond accordingly.

IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned counsel
for the parties, that as set forth in the paragraphs below, that certain claims of Plaintiff’s Short Form
Complaint (Dkt. No. 28) in the above-captioned case are hereby dismissed with prejudice against
all Defendants, each party to bear its own costs, as follows:

1. The parties stipulate that as to Count I, Plaintiff shall not litigate a traditional strict
liability claim and instead shall limit Count I to a claim for strict liability as it has been modified
and incorporated into the Alabama Extended Manufacturer’s Liability Doctrine (AEMLD). As to
Count I, Plaintiff will only ask for jury charges under the AEMLD.

2, The parties stipulate that Counts II, IIl and VIII presenting claims asserted in
warranty shall be dismissed with prejudice.

3. The parties stipulate that under Count XII1, Plaintiffs shall not seek punitive damages
under any warranty theory of law. Because the Court has ruled (Doc. Nos. 41, 42) that all of
Plaintiffs claims will be governed by Alabama law, including a claim for wrongful death, the
parties further stipulate that Plaintiff will not seek punitive damages except as provided by the
Alabama Wrongful Death Act. Plaintiffs do not waive the right to claim entitlement to punitive
damages pursuant to Alabama’s Wrongful Death Act, subject to a ruling by the Court on
Defendants’ Motion for Summary Judgment on Plaintiffs’ Claim Under the Alabama Wrongful
Death Act [Dkt. No. 45].

4. The parties stipulate that the Counts in Plaintiff’s Short Form Complaint that assert
Claims in negligence shall not claim an independent cause of action for negligent marketing.

Plaintiff does not, by this stipulation, agree that she is precluded from presenting evidence that



Defendants engaged in negligent conduct in the marketing of their products. Defendants do not, by
this stipulation, agree that such evidence is admissible. Both sides reserve all arguments with

respect to what evidence is admissible, if any, concerning marketing of Tylenol.

3. The parties stipulate that Count X presenting a claim under the Alabama Deceptive

Trade Practices Act shall be dismissed with prejudice.

6. The parties stipulate that Count XVI asserting a Survival Action claim shall be

dismissed with prejudice.

7. For the avoidance of doubt, all other claims and Counts in the Short Form Complaint

remain active and are not dismissed subject to substantive rulings to be made by the Court.

STIPULATED AND AGREED TO BY:

Dated: June 17, 2015 /s/ Gil Gainer
Gil Gainer, Esquire
TOLIVER & GAINER
942 Green St SW
Conyers, GA 30012
(770) 929-3100
(770) 785-7879 (facsimile)
Gainer@toliverandgainer.com
Attorney for Plaintiff

Dated: June 17, 2015 /s/ Christy D. Jones

Christy D. Jones (MS No. 3192)

Alyson B. Jones (MS No. 101456)

BUTLER, SNOW, O’MARA, STEVENS &

CANNADA, PLLC

1020 Highland Colony Parkway, Suite 1400

Ridgeland, MS 39157

Telephone: (601) 948-5711

Facsimile: (601) 985-4500

E-Mail: christy.jones@butlersnow.com
alyson.jones@butlersnow.com

David Abernethy, Esquire

Drinker Biddle & Reath LLP
One Logan Square, Ste. 2000
Philadelphia, PA 19103-6996



Tel: (215) 988-2700
Email: david.abernethy@dbr.com

Attorneys for Defendants McNEIL-PPC, Inc.,
McNeil Consumer Healthcare and Johnson

& Johnson
&
SO ORDERED THIS, | ' DAY OF \ juat. 2015,
BY THE COURT:
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WRENCEF STENGEL, J.




